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IN THE 


Urnteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA 


No. 6823 


Charles Martin, Appellant , 
vs. 

Harry E. Hull, Marion Butler, Appellees. 


BRIEF FOR APPELLANT 


STATEMENT OF THE CASE 

This is an appeal by the plaintiff from a judgment 
of The District Court of the United States for the 
District of Columbia. 

The suit is based on the provisions of the “Securi¬ 
ties Act of 1933” (Act May 27, 1933), which requires 
the filing of a registration statement with the Securi¬ 
ties & Exchange Commission by any person expecting 
to sell securities through the mails or interstate com¬ 
merce and provides inter alia that in case any part of 
the registration statement 

“contained an untrue statement of a material 
fact * • * any person acquiring such security 
(unless it is proved that at the time of such ac¬ 
quisition he knevr of such untruth * * *) may * * * 
sue * * * every person who signed the registra¬ 
tion statement”. (Sec. 11A of Act). 
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The plaintiff, Martin, in his declaration (Rec. P. 1, 
etc.) sets forth a cause of action under the Act, and 
alleges that he had purchased stock of the Continental 
Distillers and Importers Corporation after the filing 
of the registration statement which contained an un¬ 
true statement of a material fact in that it stated (Rec. 
P. 2 and 3): 

“that it had fixed assets of land, buildings, ma¬ 
chinery and equipment valued at cost at $125,- 
000 ”. ' 

The declaration further alleged that the registra¬ 
tion statement contained a further untrue statement: 

“Buildings are of brick and frame construction, 
remodelled and specially constructed for distilling 
purposes, and consist of grain storage, milling, 
fermenting, power, distilling, storage, warehouse 
buildings and garage.” 

The declaration avers that the registration state¬ 
ment was signed by the appellees, Hull and Butler, 
and that the discovery of the untrue statement was 
not made by the plaintiff, nor could have been made 
until a time within twelve months prior to the bring¬ 
ing of the suit. The declaration further alleges that 
the stock was worthless. 

The pleas filed by the appellees, Hull and Butler, 
(Rec. p. 7, etc.), 

“admit 1 the said registration statements, • * • 
stated that the defendant corporation was pos¬ 
sessed of fixed assets in land, buildings, machin¬ 
ery and equipment at a cost of $125,000.” 

And further admit (Rec. P. 7) that the— 

“registration statement contained the statement 
that “Buildings are of brick and frame construc¬ 
tion, remodelled and especially constructed for 
distilling purposes, and consist of grain storage, 
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milling, fermenting, power, distilling, storage, 
warehouse buildings and garage”. 

The plea further admits that the defendants Hull 
and Butler (Rec. P. 7): 

“signed the registration statements as members 
of the Board of Directors of the said defendant 
corporation.” 

The plea further states (Rec. P. 7 and 8) : 

“The said defendants deny that the said prop¬ 
erty did not possess a worth equal to the $125,- 
000.00, as paid by the defendant corporation, and 
deny that the buildings were not of frame and 
brick construction and that most of them had been 
razed and removed at the time of the filing of the 
said registration statement”. ; 

These two allegations were the essential issues in¬ 
volved under the pleadings in the case pertaining to 
proof of untrue statements. 

The defendants in the pleas attempt to justify the 
statements contained in the registration certificate on 
the ground that the certificate was (R. 7) 

“prepared by an expert”. 

The defendant Coupal died before the suit came to 
trial, and, on the suggestion of his death, the cause 
was abated as to him. (R. 12). 

The defendants Continental Distillers and Impor¬ 
ters Corporation and Dan F. Reynolds filed pleas, but 
offered no evidence in support thereof, and a verdict 
was entered against them by direction of the Court. 
(R. 13). 

The defendants Hull and Butler actively interposed 
defenses at the trial. 

The evidence discloses that Charles Martin, a resi¬ 
dent of Indiana, purchased in February 1934, 300 
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shares of stock of the defendant, Continental Distillers 
and Importers Corporation; that he had no knowledge 
up through December 1934 of the worthlessness of 
the stock or that an investigation was made by the 
Federal Trade Commission. (R. 44, 45, See also R. 78) 

One of the untrue statements in the registration 
statement that the cost of the buildings on the prop¬ 
erty of the corporation located at Shrewsbury, Pa., 
was $125,000. was shown to have been false by uncon- 
tradieted evidence; that one Louis Stabler purchased 
such property for $5,000. (R. 79) and sold the prop¬ 
erty to one Dan F. Reynolds, attorney for defendant 
corporation for the sum of $35,000., $25,000. of which 
was a mortgage made by the corporation, the other 
$10,000. being paid by Reynolds to Stabler after de¬ 
ducting therefrom an alleged commission which was 
paid to one Redmond, a law partner of Reynolds. (R. 
79, 93). Reynolds and Redmond were both members 
of the law firm having in charge the legal affairs of 
the defendant corporation. This property was shown 
to be listed in the registration statement “At cost 
$125,000.” (R. 52, 54, 55, 108). The property was 

also shown in various places in the registration state¬ 
ment “Total purchase price, expenses, etc., $339,000” 
(R. 61); cost of said property to Dan F. Reynolds, 
$60,000” (R. 59); “Total sound value, $163,944.00” 
(R. 101), and other and various sums far in excess of 
its real value. 

The evidence further discloses that the statement, 

“The buildings are of brick and frame construction, re¬ 
modeled and specially constructed for dist il li n g pur¬ 
poses and consist of grain, storage, milling, fermenting, 
power, distilling, storage, warehouse buildings and 
garage”, as set forth in the registration statement was 
an untrue statement. A number of witnesses testified 
to that effect. (R. 58 (Item 40), 65, 66, 81, 83, 85, 86, 
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87, 88, 91). There is no contradiction in the record of 
the testimony of such witnesses. 

The evidence further discloses that real estate ex¬ 
perts in behalf of plaintiff had appraised the property 
about 8 months prior to the trial, in amounts ranging 
from $1,450. up to $5,000 (R. 85, 87, 88, 90, 91); photo- j 
graphs duly proved (R. 81, 83) and the evidence 
further shows uncontradicted evidence of a number 
of witnesses that the buildings were in a dilapidated 
condition and utterly unsuited for the business of the 
corporation and, in fact, for any other business pur¬ 
pose whatsoever. (R. 81 to 91). The appraisals 
were made, about 20 months after the registration 
statement of the corporation was filed with the Securi¬ 
ties & Exchange Commission and depreciation was 
shown by Freed, an expert, to amount to no more than 
20% of the value of the property at the time the 
registration statement was filed. (R. 85). 

It was further set .forth in the registration state¬ 
ment that the property had at its disposal, valuable 
water rights capitalized at $77,000. (R. 101). Testi¬ 
mony was adduced and uncontradicted that the water 
rights were so trivial as to render them incapable of 
use for the purposes of distilling and for the purposes 
represented. (R. 80-92). One of the reasons given by 
the distilling expert, Baker, being that at least two 
privies entered into the water a short distance from 
the proposed site. (R. 87). 

These and other facts in the evidence were adduced, 
proving the untrue statements of material facts and 
misleading statements upon which the stop order of 
the Securities & Exchange Commission had been is¬ 
sued. (R. 78) 

Defense was made by defendants on the ground that 
reliance was had upon the statement of experts and 
when interrogated upon the subject, defendant Hpll, 
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a former United States Commissioner of Immigra¬ 
tion, testified that he had never seen the property, 
<B. 93-94) had never read the appraisal (R. 113) and 
signed, but had never read, the registration statement. 
(R. 112-3). He testified he had never been in the 
liquor business and possessed no knowledge of it (R. 
113) and that he had been invited to enter into the 
corporation as a director—as a “window dresser” 
(R. 113)—in that his official title would carry weight 
with prospective stock purchasers. (R. 113). 

Defendant Butler, a former United States Senator, 
testified that he had seen the property, (R. 65); that 
he had signed the registration statement but had never 
read it, (R. 67); that he knew nothing of the affairs of 
the corporation nor of the duties of the director of a 
corporation, (R. 63-64, 77); and that he believed his 
name would be used as currently connected with the 
corporation. (R. 76). 

The case was then submitted to the jury as to de¬ 
fendants Hull and Butler with instructions from the 
court and a verdict was found in favor of these two 
defendants. (R. 13). Judgment was entered on the 
verdict (R. 14 and 17) and it is from this judgment, 
insofar as it was in favor of the defendants Hull and 
Butler, that appeal was taken to this court. 

While the assignments of error are numerous, in 
that they point out specific errors, they naturally group 
themselves into the several classes. The first relates 
to the submission of the case on erroneous issues to the 
jury. The second relates to false issues raised before 
the jury. The third relates to the rulings of the court 
upon the admission and exclusion of evidence. 
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Applicable Sections of the Securities Act of 1933, as 
Amended, Effective July 1, 1934 

Sec. 11—(U. S. C., Title 15 Sec. 77 K): 

(a) “In case any part of the registration statement, 
when such part became effective, contained an 
untrue statement of a material fact or omitted 
to state a material fact required to be stated 
therein or necessary to make the statements 
therein not misleading, any person acquiring 
such security (unless it is proved that at the time 
of such acquisition he knew of such untruth or 
omission) may, either at law or in equity, in 
any court of competent jurisdiction, sue— 

(1) every person who signed the registration 

statement; ! 

(2) every person who was a director of (or 

person performing similar functions) 
~ ! 

• • • • 

(b) Notwithstanding the provisions of subsection 
(a) no person, other than the issuer, shall be 
liable as provided therein who shall sustain the 
burden of proof — 

(3) that .... (c) as regards any part of the 
registration statement purporting to be 
made on the authority of an expert (other 
than himself) or purporting to be a copy 
of or extract from a report or valuation 
of an expert (other than himself), he 
had no reasonable ground to believe and 
did not believe, at the time such part of 
the registration statement became effec¬ 
tive, that the statements therein were 
untrue or that there was an omission to 
state a material fact required to be stated 
therein or necessarv to make the state- 
ments therein not misleading, or that 
such part of the registration statement 
did not fairly represent the statement of 
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the expert or was not a fair copy of or ( 

extract from the report or valuation of 
the expert.’’ (Italics supplied). 

(c) “In determining for the purpose of paragraph * 

(3) of subsection (b) of this section what con¬ 
stitutes reasonable investigation and reason¬ 
able ground for belief, the standard of reason¬ 
ableness shall be that required of a prudent 
man in the management of his own property.” 

(Italics supplied.) 

(The original Act of 1933 in effect at the filing 
of the registration statement herein made the 
standard of reasonableness “that required of a 
person occupying a fiduciary relationship.”) 

(f) “All or any one or more of the persons speci¬ 
fied in subsection (a) shall be jointly and sev¬ 
erally liable.” 

Sec. 2 (8) (TJ. S. C. T. 15, 77b (8)): 

“The term “registration statement” means the 
statement provided for in section 6, and in¬ 
cludes any amendment thereto and any report, 
document, or memorandum accompanying such 
statement or incorporated therein by refer¬ 
ence.” 

ASSIGNMENTS OF ERROR 

1. The court erred in refusing the plaintiff’s first 
prayer. 

2. The court erred in refusing the plaintiff’s first 
prayer as amended. 

3. The court erred in refusing the plaintiff’s first 
prayer and the first prayer as amended on the objec¬ 
tion of counsel for the defendant that there was evi¬ 
dence tending to show that the plaintiff knew that the 
statements made in the registration statement and the 
documents attached to it were untrue. 

4. The court erred in refusing the plaintiff’s first 
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prayer and the first prayer as amended on the objec¬ 
tion of counsel for the defendant, and plaintiff says 
there was no testimony to show that the plaintiff knew 
that $125,000 had not been paid for the property nor 
was there any testimony tending to show that the 
plaintiff had known that the buildings had not been 
remodeled nor was there any evidence tending to show 
that the plaintiff had known that the buildings did not 
“consist of grain, storage, milling, fermenting, power, 
distilling, storage, warehouse buildings and garage”. 

5. The court erred in refusing the plaintiff’s first 
prayer and first prayer as amended on the objection 
of counsel for the defendant and plaintiff says that 
even though the plaintiff knew that the buildings were 
further to be remodeled that such was not sufficient to 
show that he knew they had not been remodeled. 

6. The court erred in granting the defendants’ sec¬ 
ond prayer. 

7. The court erred in granting the defendants’ sec¬ 
ond prayer over the objection of counsel for the plain¬ 
tiff that there was no evidence to sustain it; that there 
was no evidence in the case that the plaintiff knew at 
the time of the acquisition by him of the stock that the 
buildings were not of brick and frame construction, 
remodeled and specially constructed for distilling pur¬ 
poses but consisted of grain, storage, milling, ferment¬ 
ing, power, distilling, storage, warehouse buildings 
and garage, nor that the plaintiff knew that the build¬ 
ings did not cost $125,000. Further, the plaintiff’s 
testimony was not to be construed as showing knowl¬ 
edge of any or all of these matters. 

8. The court erred in granting defendants’ prayer 
number four. 

9. The court erred in granting defendants’ prayer 
number four over the objection of counsel for the 
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plaintiff that it did not state the standard of reason¬ 
ableness correctly but stated one portion of the law 
and did not state the other, thus giving the jury an 
erroneous and misleading impression. 

10. The court erred in granting the defendants’ 
prayer number five. 

11. The court erred in granting the defendants’ 
prayer number five over the objection of plaintiff’s 
counsel that there was no evidence that the defendant 
corporation was possessed of fixed assets in land, 
buildings, machinery, and equipment at a cost of $125,- 
000 and over the further objection of plaintiff’s coun¬ 
sel that the standard of reasonableness belonged in 
this prayer but had been entirely omitted from it and 
on the further objection of the plaintiff’s counsel that 
there was no evidence that defendants Hull and Butler 
had ever seen the appraisal or had ever relied upon it. 

12. The court erred in its charge to the jury in that 

the court omitted therefrom in discussing the standard 

of reasonableness the element that if the registration 

statement had been signed bv the defendants Hull and 

Butler with a total disregard of its truth or falsity 

thev were nevertheless liable. 

* 

13. The court erred in refusing the plaintiff’s 
fourth prayer. 

14. The court erred in refusing the plaintiff’s 
fourth prayer because such did not contain an element 
that the defendants would not be liable if the plaintiff 
knew that the statements in the registration statement 
were untrue. Plaintiff savs there was no evidence in 
the case to justify such addition to this prayer. 

15. The court erred in refusing the plaintiff’s third 
prayer as amended. 

16. The court erred in refusing the plaintiff’s third 
prayer as amended on objection of defendants’ coun- 
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sel to the effect that nowhere in the registration state¬ 
ment is the statement that the land was of the value 
of $125,000 but that the property cost the defendant 
corporation $125,000. Plaintiff submits that the 
prayer deals with cost, not with valuation, and that 
there was no testimony in the case showing a “cost” 
of $125,000. ! 

17. The court erred in refusing the plaintiff’s fifth 
prayer. 

18. The court erred in refusing the plaintiff’s fifth 

prayer on the ground that it would prejudice the de¬ 
fendants Hull and Butler. j 

19. The court erred in instructing the jury in its 
charge that the non-appearance of the defendant cor¬ 
poration and Reynolds would not in any wise preju¬ 
dice the defendants Hull and Butler. 

20. The court erred in refusing the plaintiff’s sixth 
prayer. 

21. The court erred in refusing the plaintiff’s sixth 
prayer. Plaintiff submits that the defendants were 
bound by what they signed. 

22. The court erred in refusing the plaintiff’s sev¬ 
enth prayer. 

23. The court erred in refusing the plaintiff’s sev¬ 
enth prayer on objection by defendants’ counsel that 
there was no such allegation in the declaration. Plain¬ 
tiff says that this prayer concerned cost of the prop¬ 
erty, pointing out that in one part of the registration 
statement land was listed at a cost of $125,000 and in 
this part of the registration statement it was listed at 
$339,000. 

24. The court erred in refusing the plaintiff’s 
eighth prayer. 

25. The court erred in refusing the plaintiff’s 
eighth prayer on the objection of defendants’ counsel, 
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without any reasons assigned, although plaintiff’s 
counsel pointed out that there was no evidence tend¬ 
ing to show that the land did cost $125,000. 

26. The court erred in refusing the ninth prayer of 
the plaintiff. 

27. The court erred in refusing the ninth prayer of 
the plaintiff on the objection by the defendants’ coun¬ 
sel that the prayer was not a fair statement, although 
plaintiff’s counsel pointed out to the court that the 
standard of reasonableness set forth in the prayer 
was taken from the act itself. 

28. The court erred in refusing the tenth prayer of 
the plaintiff. 

29. The court erred in refusing the plaintiff’s tenth 
prayer after objection by defendants’ counsel with no 
reasons assigned, whereupon the court stated that it 
did not think that that question was in the case. 

30. The court erred in refusing the plaintiffs elev¬ 
enth prayer. 

31. The court erred in refusing the plaintiff’s elev¬ 
enth prayer after objection by defendants’ counsel, 
with no reasons assigned, whereupon the court stated 
that it did not think that that question was in the case. 

32. The court erred in over-ruling plaintiff’s motion 
to set aside the judgment and grant a new trial, on 
the ground of improper argument to the jury by de¬ 
fendants’ counsel. 

33. The court erred in allowing the statement of 
defendants’ counsel in his closing address to the jury 
that the plaintiff had vouched for the honesty, in¬ 
tegrity and veracity of the defendants Harry E. Hull 
and Marion Butler by calling them to the witness 
stand as plaintiff’s witnesses. 

34. The court erred in permitting into evidence the 
answer by the plaintiff to the question “Now did the 
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Janises ever tell you that the Lisman Corporation was 
the promoter backing the Continental Distillers & Im¬ 
porters Corporation” after objection on the ground 
that liability in this case was predicated on the regis¬ 
tration statement and that raising an issue before the 
jury as to a third party was immaterial and a false 
issue, confusing the jury. 

35. The court erred in permitting answer by plain¬ 
tiff: Martin to the question “How many transactions 
would you say you have carried on with the Lisman 
Corporation. You have done a great deal of business 
with them, have you not!” on objection by plaintiff’s 
counsel that this was irrelevant and raised a false 
issue, misleading to the jury. 

36. The court erred in permitting counsel to bring 
out the fact that plaintiff had an agreement with Lis¬ 
man Corporation on objection that such was irre¬ 
levant, immaterial and raised a false issue that would 
mislead the jury. 

37. The court erred in permitting the answer by 
plaintiff Martin to question of defendants’ counsel 
“Did you have an agreement with Lisman Corpora¬ 
tion, either in writing or orally, under which they 
have agreed to pay you for what you have paid for 
this stock in cash or in other stock” on the same 
ground as next above stated. 

38. The court erred in permitting defendant Butler 
to answer question of defendants’ counsel “State what 
Mr. Reynolds told you when he asked you to be a di¬ 
rector of this corporation” on objection that this was 
hearsay, immaterial and irrelevant. 

39. The court erred in permitting as evidence an¬ 
swer by defendant Butler to question “Who employed 
the Appraisal Company” on objection on the ground 
that this question was not responsive to anything in 
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direct examination, was immaterial and raised a false 
issue. 

40. The court erred in rejecting the opinion of 
Charles IV. Baker, a distilling expert, as to the water 
right and the trough that he saw on or near the 
Shrewsbury property. 

41. The court erred in instructing plaintiff Martin 
to answer question as to whether he recalled a state¬ 
ment in one of his letters to the Lisman Corporation 
that there had been misrepresentations made to him 
by representatives of Lisman Corporation after ob¬ 
jection by plaintiff’s counsel that liability was here 
predicated against Butler and Hull on the registration 
statement and that any controversy between the plain¬ 
tiff and Lisman Corporation was not relevant to the 
issues in this case and raised a false issue. 

42. The court erred in permitting in evidence an¬ 
swer of defendant Redmond to question if registration 
statement and prospectus, et cetera, had not been pre¬ 
pared by Mr. Steinhardt after objection on the ground 
that it was immaterial who had prepared them; that 
Steinhardt had been counsel for Continental and that 
such was immaterial. 

43. The court erred in permitting into evidence as 
an exhibit for the defendant the letter of December 
15, 1933, addressed to Dan F. Reynolds and signed 
Lisman Corporation by S. A. Traugott, President, 
after objection on the ground that the same w~as im¬ 
material; did not affect the dealings of the plaintiff 
with the Continental Corporation; that the issue in¬ 
volved was between the plaintiff and Hull and Butler; 
that the letter was irrelevant to the issues and that 
there was nothing in the pleadings which substan¬ 
tiated the admission of the letter into the evidence. 

44. The court erred in excluding from evidence min- 
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utes of the Continental Corporation of November 16, 

1933, which were duly identified by the Assistant Sec¬ 
retary of the Corporation, Paul J. Robertson, the 
writer of the minutes. The plaintiff says that the 
minutes were relevant as showing notice of the deed 

from Stabler to Revnolds of the activitv of Hull and 

* 

Butler as directors of the corporation and that de¬ 
fendant Harrv E. Hull was issued five hundred shares 

* j 

of the corporate stock. 

! 

ARGUMENT 

I. The False Statement and the Attempted Answer 

Throughout this record the following appear from 
the registration statement and amendments filed by 
the defendants with the Securities and Exchange Com¬ 
mission between December 29, 1933 and January 19, 

1934. j 

i ‘ Total, sound value as an op¬ 
erative distillery .$376,444.” (R. 57) 

“ Total purchase price, expen¬ 
ses, etc. 339,000.” (R. 61) 

‘ 4 Total, replacement cost (new) 209,064.” (R. 101) 

4 ‘Total sound value. 163,944.” (R. 101) 

“Fixed assets of land, build¬ 
ings, machinery and equip¬ 
ment valued at cost of. 125,000.” (R. 52, 

54, 55, 108) 

“Cost of said property to Dan 
F. Reynolds . 60,000.” (R.59) 

All are presentations in various places in the reg¬ 
istration statement of the cost or value of the 

same property! 

The first registration statement was filed December 
29,1933. (R. 48). 
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The deeds by which the Company and its predeces¬ 
sor in interest had acquired title were offered in evi¬ 
dence. (R. 92). 

The company acquired title to the property from 
Dan F. Reynolds, October 13, 1933. The deed bore 
revenue stamps of $.50. (E. 92). 

At the same time, Continental Distillers gave a 
mortgage to Reynolds ’ grantor, Louis A. Stabler, for 
$25,000.00 (E. 92). 

Stabler’s deed to Reynolds was dated October 9, 
1933. It bore revenue stamps of $35.00. (E. 92). 

Stabler took title October 9, 1933. The deed bore 
revenue stamps of $5.00 and recited a consideration 
of $5,000.00. (E. 92). 

All of these deeds were shown to have been recorded 
at the same time. 

Stabler J s testimony (E. 79) states he purchased the 
property for $5,000.00, and sold it to Reynolds for 
$10,000.00 and a mortgage of $25,000.00, and adds that 
out of the $10,000.00 in cash, Reynolds received a com¬ 
mission. 

A number of witnesses testified to the description 
and value of the property: 

Freed, a real estate expert, said it was worth 
$1,450.00. (E. 80, 85). 

Baker, a distilling expert, “Not to exceed $5,- 
584.00.” (E. 86-87). 

Seitz, a real estate expert, $2,400.00. (R. 87-88). 

McDonald, who lives next door to the property, 
said that the pictures were a fair representation 
of the propertv as it was back in December, 1933. 
(E. 81-83, 91).* 

Butler, one of the defendants, corroborates the 
same by stating the pictures looked similar, “that 
when he was there the buildings looked as though 
they had not been used for several vears.” (R. 
65). 
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Butler’s testimony was verbose, indirect, argumen¬ 
tative and evasive, but throughout it all one finds the 
witness’s vague explanation of the cost value of this 
property. Says the Bill of Exceptions (R. 70): 

“Witness could give no idea of the assets of the 
corporation . . . Did not know of any money in 
the bank that the corporation had. Witness had 
asked a thousand times about it and had made 
himself disagreeable. Had never been able to 
get a report ... on how much whiskey they 
bought, the kind, quality, what they paid for it 
or what they sold it for. There had never been 
a dollar of assets turned over to the company 
that the directors here knew anything about j . . 
Witness does not know of anv assets at the time 
lie was on the stand. ... ‘I did not know any¬ 
thing except what I had been told’ ”. 

i 

He said that he signed the papers to be filed with 
the Securities Commission without reading them ex¬ 
cept that he did glance at them and see that $60,000.00 
is what was stated they paid for the property. (R. 70). 

“He was asked whether he knew now how much 
was paid for the property by Mr. Reynolds and 
he answered that he should say from what he 
learned that Reynolds paid $30,000.00.” (R. 71). 

The rambling statement of Butler, an ex-Senator, 
now a practicing lawyer (R. 62) may be paraphrased 
by the statement that he had signed a registration 
statement, stating that the property cost $125,000.00, 
although he testified that he knew it cost $30,000-00 
and saw $60,000.00 as cost in the registration state¬ 
ment. 

Butler saw the property (R. 65); said the pictures 
looked similar and identified parts of the buildings 
and remembered the sign in the pictures (R. 81-83); 
said he signed the registration statement without 
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reading it, but be knew what be was signing, (R. 67); 
said be never knew of any assets of tbe corporation 
(R. 70); that be read in tbe newspapers that tbe Fed¬ 
eral Trade Commission was investigating tbe Conti¬ 
nental Distillers (R. 75); that be had been practicing 
law all bis life (R. 75); was shown prospectus wherein 
it was stated, “Mr. Marion Butler, tbe Vice-President, 
is a practicing attorney-at-law in Washington, D. C., 
and was for years a U. S. Senator from North Caro¬ 
lina.”; be stated be believed bis name would be used 
as currently connected with this corporation; when 
asked if be knew what bis duties as Vice-President 
were, said be never bad anything to do with a cor¬ 
poration before except as attorney; was asked bow be 
dared allow an investigation of this company without 
doing anything about it, and be answered, “Well, tbe 
President was there.” (R. 77); said tbe last year be 
bad served in tbe Senate was 1901—be served one 
term. (R. 79). 

Hull’s testimonv is no better. He was on tbe stand 

•j 

twice; once at tbe call of tbe plaintiff and once at tbe 
call of bis own counsel. Nowhere is there even an at¬ 
tempted justification of tbe stated cost of this property 
at $125,000.00. Nowhere is there any compliance with 
even tbe ordinary duties of a director; says be was 
formerly Commissioner General of Immigration for 
eight years, and a member of Congress for ten years 
before that (R. 95); when asked why be was invited 
in as a director, be stated, “I expect as a window 
dresser probably”, and that be meant bis official title 
would carry weight with prospective purchasers. (R. 
113). 

These were tbe directors of tbe Continental Distill¬ 
ers and Importers Corporation which was offering 
for sale two million, five hundred thousand dollars 
worth of stock to tbe investing public. 
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“It is fundamental that corporations act through 
their directors, and the duty of a director is to 
direct. ’’ I 

People ex rel. Leach v. Central Fish Co., 117 App. 
Div. 77, 79, 101 N.Y.S. 1108, 1109. 

People v. Photocolor Corporation, 281 N.Y.S. 1 130 
(1935). 

“It is negligence for directors to leave the man¬ 
agement entirely to others; and they mav be held 
liable for breaches of trust committed by the offi¬ 
cers to whom the management is intrusted; *\ * * 
While directors mav commit the active traiisac- 
tion of the corporate business to duly authorized 
officers, they are not absolved from the duty of 
reasonable supervision. ‘Unfortunately some di¬ 
rectors appear to think that they have fully dis¬ 
charged their duties bv acting as figureheads and 
dummies’, says Justice Lumpkin, but he adds that 
‘this is a mistake and a delusion from which some 
of them are now and then awakened by a judg¬ 
ment for damages arising from allowing the cor¬ 
poration to be looted while they sat negligently 
by and looked wise.’ ”. 

O’Connor v. First National Investors’ Corpora¬ 
tion, 163 Va. 908, 177 S.E. 852 (1935). 

Such is the law as laid down by the courts but it 
should be borne in mind that the Securities Act, under 
which the plaintiff proceeded, requires even less. No 
scienter need be established, no negligence need be 
shown—the mere signing of the registration statement 
and the proof of an untrue statement in such regis¬ 
tration statement establishes prima facie the liability. 

II. The Alleged Knowledge of Martin 

Having in view the background as above set forth, 
the defendants attempted to bring themselves within 
the provision of the statute above quoted, which says 
in substance that they shall be liable 
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4 ‘Unless it is proved that at the time of snch ac¬ 
quisition he knew of such untruth or omission.” 
(Meaning the plaintiff knew). (Sec. 11A of Act.) 

The declaration alleged that the registration state¬ 
ments had set forth untrue statements in that the cor¬ 
poration 

“Had fixed assets of lands, buildings, machinery, 
equipment, valued at cost $125,000.”; 

that 

“Buildings are of brick and frame construction, 
remodeled and specially constructed for distilling 
purposes, and consist of grain storage, milling, 
fermenting, power, distilling, storage, warehouse 
buildings and garage.” 

Nowhere in defendants plea is there set up a de¬ 
fense that the plaintiff had knowledge, when he pur¬ 
chased the stock, of the untrue statements in the reg¬ 
istration statement. 

The Court, over the objection and exception of the 
plaintiff, granted the following praver for the defend¬ 
ant. (R. 127): 

“2. The jury is instructed that if you find that 
the plaintiff knew at the time of the acquisition 
by him that ‘the buildings are of brick and frame 
construction, remodeled and specially constructed 
for distilling purposes, and consist of grain stor¬ 
age, milling, fermenting, power, distilling, stor¬ 
age, warehouse buildings and garage’, and the 
statement that the defendant corporation was 
possessed of fixed assets in lands, buildings, ma¬ 
chinery and equipment at a cost of $125,000. were 
untrue, then your verdict shall be for the defend¬ 
ants Harry E. Hull and Marion Butler.” (Italics 
supplied) 

Plaintiff objected to this prayer on the ground that 
there was no evidence to sustain it. The objections 
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are set forth at large in the reference given above. 
(R. 127). 

During the argument to the jury, counsel for the 
defendant, among other things, said (R. 130): 

“Therefore, I say to you that I cannot conceive 
how you could render any other verdict than one 
for the defendant because the plaintiff knew these 
statements were untrue”. I 

The Court in its charge to the jury stated: 

! 

“Now what are these defenses? ... In short, the 
first is this, that Mr. Martin himself knew that 
the statements were untrue. If that is so your 
verdict should be for the defendants because that 
is specifically made a ground of defense. In other 
words, if Mr. Martin knew that these statements 
contained in the registration statements filed be¬ 
fore the Federal Trade Commission were untrue 
and he purchased in the face of such knowledge, 
then, of course, he cannot come into court and 
claim relief on the ground that the statements 
were untrue.” (R. 135). 

The whole testimony upon which this alleged knowl¬ 
edge is based is to be found only in the testimony of 
Martin, when he was recalled to the witness stand for 
cross examination. (R. 95 et seq.). His attention was 
called to certain clauses in the prospectus and he said 
that he had read those statements. Among other 
things they stated that the plant was located at 

i 

Shrewsbury, Pennsylvania, and that the buildings 
were of brick and frame construction, remodeled and 
specially constructed for distilling purposes. 

(R. 96-97): j 

“Q. Didn’t it occur to you at the time, in view 
of these other statements relative to renovating 
and reconstructing this plant- 
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“A. It does not occur to me noiv that it cannot 
be true. 

“Q. It does not? 

“A. Xo. 

“He was asked if the statement was true that the 
buildings were remodeled and specially con¬ 
structed, if the other statements about spending 
$212,500. to remodel and reconstruct the plant 
would be possible and would he, the witness, think 
that there was nothing wrong with that state¬ 
ment. Witness replied that he saw nothing con¬ 
flicting about the statements. He took the state¬ 
ment which had been quoted from the appraisal 
(R. 97 to 109) as a true statement. From the 
prospectus he gathered that the company had pur¬ 
chased the distillery presumably out of produc¬ 
tion during prohibition; that, therefore, it needed 
repairs and rehabilitation. 

Counsel for defendants then asked: 

“Q. So that you knew that it was not remod¬ 
eled? 

“A. Well, I knew it had not yet been remod¬ 
eled.” 

The prospectus is set out in full on pages 97 to 109 
of the record. The mere reading of such prospectus 
by any prospective purchaser of Continental Distillers 
stock, with the prominent names included therein, the 
bank references, the glowing appraisal, the financial 
statement, the filing of the same with the Federal 
Trade Commission open to public inspection, an opin¬ 
ion of counsel, the financing agreement of an under¬ 
writer, and the attractive listing of assets would 
hardly place a purchaser on guard to seek beneath the 
surface for defects. Yet the court below permitted 
the jury by argument of counsel and the court’s in¬ 
struction to be impressed with the thought that Martin 
saw through all of these averments in the prospectus; 
that he should have known that these statements were 
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untrue— yet not one line in all of the testimony in the 
case justifies an assumption of any such knowledge on 
the part of the plaintiff. 

Appellant respectfully submits that there was not 
the slightest evidence that the plaintiff Martin knew 
that the buildings had not cost $125,000.00 or that he 
knew that the buildings did not consist of the type and 
number alleged, and that therefor it was error to sub¬ 
mit such an issue to the jury. 

It is also respectfully submitted that Martin’s tes¬ 
timony is to be construed in no other manner than 
that the prospectus indicated that there was to; be 
further remodeling. It does not indicate in any way 
a knowledge on the part of Martin that the statements 
in the registration statement were untrue. The mat¬ 
ter is doubly emphasized by exceptions of counsel for 
the defendant to one of the plaintiff’s prayers. (R. 
123). Counsel for the defendant there objected upon 
the ground that a material part had been omitted and 
that a clause should be added to the prayer. (R. 123): 


“ Unless it is proved that at the time of such ac¬ 
quisitions he knew of such untruth or omissions.” 


The Court asked what evidence there was to show 


that Martin had knowledge that the statements were 
untrue and counsel for the defendant referred to Mar¬ 
tin’s testimony when re-called for cross examination, 
to the effect, that he knew it was to be remodeled and 
said (R. 124): 

“That this shows conclusively that he knew the 
statements which they allege to be untrue were 
untrue. ’ ’ 


The record says (R. 124): 

“Counsel for plaintiff respectfully insist that the 
objections of counsel for defendant were not well 
taken inasmuch as there was no testimony that 
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Martin knew that $125,000. had not been paid for 
the property, nor was there any testimony tend¬ 
ing to show that Martin had known that the 
buildings had not been remodeled.’’ 

Mr. Justice Field in Chicago Rock Island Railway 
v. Houston, 95 U. S. 697, stated: 

“To instruct a jury upon assumed facts to which 
no evidence applied, was error. Such instruc¬ 
tions tended to mislead them by withdrawing 
their attention from the proper points involved 
in the issue. Juries are sufficiently prone to in¬ 
dulge in conjectures, without having possible 
facts not in evidence suggested for their consid- 
eration. In no respect could the instructions 
mentioned have aided them in reaching a just con¬ 
clusion. The judgment must be reversed.” 

Plaintiff respectfully submits that the submission 
of this issue to the jury was erroneous, misleading 
and prejudicial, and that a new trial should be 
awarded the plaintiff so that he may have an oppor¬ 
tunity to have his case properly considered in its true 
light and not upon false issues created from no true 
substance. (Assignments of Error—1, 2, 3, 4, 5, 6, 7, 
13, 14) 


III. Other False Issues to the Jury 

The Lisman Corporation was the means by which 
the Continental undertook to sell its stock to the 
public. The liability here was predicated not upon 
what the Lisman Corporation had done but what 
the Continental and its Directors had done. These 
defendants were two of those Directors. Through¬ 
out the trial, it is respectfully submitted, there was 
an attempt on the part of counsel for the defendant 
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to shift the responsibility to the Lisman Corporation, 
and to argue into the case things that were totally 
irrelevant and that could have no other purpose than 
to raise a false issue, and thus inflame the minds of 
the jury and take them away from the real issues in the 
case. A few instances will indicate the situation:; 

The Lisman Corporation had two brothers employed 
by it whose names were Janis. Counsel for the de¬ 
fendant propounded to Martin by way of cross exami¬ 
nation. (R. 42): | 

“Q. Now you knew that these Janises had 
served time in the penitentiary for stock frauds 
did you not! 

“A. No Sir.” 

Counsel for the plaintiff objected and the Court 
said that it had been answered. 

The court finally said (R. 42): 

“There is nothing before the court. That question 
has been answered. Put your next question.” ; 

There was not the slightest proof in the case that 
the Janises had ever been convicted of any crime other 
than the innuendo implied by the question of counsel, 
nor was such evidence relevant or material to the case. 

Defense counsel, later during the trial asked of the 
defendant Butler, “Did anyone ever tell you that the 
Janises—that is Ira and Milton Janis—who are re¬ 
spectively sales manager and sales representative 
of the corporation, had served time in the penitentiary 
for fraud?” (R. 75). Objection to this question was 
sustained. 

Yet, when he came to the argument of the case, 
he stressed that point and said (R. 131): 

“He didn’t know they had served time in jail.” 

. 

i 


i 
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The Court, on motion of counsel for the plaintiff, 
told the jury to disregard it, but the harm had been 
done . 

During the cross examination, counsel for defendant 
inquired as to how many transactions plaintiff had 
had with the Lisman Corporation, and if he had not 
done a <?reat deal of business with them. Plaintiff’s 
counsel objected to the questions as irrelevant. Coun¬ 
sel for the defendant then said in the presence of the 
jury (R. 43): 

“that he intended to show that the plaintiff was 
relying upon the representation of the Lisman 
Corporation and its officers and employees.” 

Counsel for the plaintiff pointed out that the trans¬ 
actions which had been carried on with the Lisman 
Corporation were immaterial and pointed out that 
the proceeding had been instituted under Section 11 
of the Act and the element of privity did not enter 
therein, and that showing a false statement in the 
registration statement "was sufficient. The Court, 
nevertheless, overruled the objection and said (R. 43): 

“I will permit the question, but I hope that line 
is not carried too far.” 

But defense counsel throughout the remainder of the 
trial, in the presence of the jury, continually inter¬ 
jected reference to the Lisman Corporation and its 
employees in the same manner and with the same 
innuendo. (R. 74, 75, 76, 77, 95, 110, 111, 112, 113, 
114,115,116, 131, 132). 

In Fulton v. U. S., 45 App. D. C., 27, this Court 
stated: 

“Knowing his responsibility, and knowing that 
the defendant was entitled to have the issue deter¬ 
mined upon the evidence and that alone, the . . . 
attorney stepped aside from the office of counsel 
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. . . and became a witness. . . . The language 
used admits of no other interpretation, and must 
have been so understood by the jury. Had the 
court promptly rebuked counsel, and counsel had 
disclaimed any personal knowledge of the facts, 
perhaps the error then was capable of correction; 
but that was not done. On the contrary, there 
was no withdrawal of the language but rather a 
repetition of it . . . We cannot escape the conclu¬ 
sion that at the close of the colloquy between the 
court and respective counsel, the impression had 
been left with the jury.” 

See also New York Central Railway v. Johnson, 279 
U. S. 310 to the same effect. 

What could do more to detract the jury’s mind 
from the real issues of the case than to try to impli¬ 
cate the Lispian Corporation into it, as being the sell¬ 
ing agent upon which Martin relied. The issue in 
the case was the registration statement and the suit 
was predicated upon that. Where do Martin’s rela¬ 
tions with the Lisman Corporation enlighten these 
issues sufficiently to allow such remarks to be made 
for the evident purpose of inflaming the jury’s minds 
and to detract them from the real issue in the case? 

Counsel for defendants brought out that there was 
a written agreement between the Lisman Corporation 
and Martin. The Court examined the agreement, held 
it was a contract only by the Lisman Corporation 
to indemnify Martin against loss in the event that 
he should unsuccessfully sue those liable under the 
Securities Act, and excluded it. (R. 45). 

Prior to the exhibition of this paper, the record 
shows the following occurred (R. 45): 

“Counsel for the defendant then asked, “Do you 
have an agreement with the Lisman Corporation, 
either in writing or orally, under which they have 
agreed to pay you for what you have paid for 
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this stock in cash or in other stock?” to which 

counsel for plaintiff objected on the ground that 

the matter was not relevant to the issues. The 

Court overruled the objection and plaintiff then 

and there noted an exception, which was noted 

bv the Court in its minutes. 

•/ 

“Witness stated that he had an agreement in 
writing with the Lisjnan Corporation but did 
not think the agreement was exactly as counsel 
had asked. Witness thereupon produced the writ¬ 
ten agreement and handed it to the defendants’ 
counsel.” 

In line with this same thought, defense counsel 
said to Martin, “Mr. Martin, you did not pay the costs 
and expenses of filing this suit? (R. 43). The court 
sustained the objection made, but again a prejudicial 
thought was placed into the minds of the jury. 

During the argument to the jury defense counsel 
stated: 

“Who got him to buy the stock? He” (meaning 
Martin) “wrote a letter to the Lisman Corpora¬ 
tion stating that they had misrepresented it to 
him”. (R. 131). 

Then again (R. 132): 

“Ladies and gentlemen, you also remember that 
Mr. Martin said he was not paying the costs of 
this suit— 

“Mr. Wheatley: What is it? 

“Mr. Meaney: He said he was not paying the 
costs of this suit. 

“Mr. Wheatley: That is immaterial, your Honor. 
“Mr. Meaney: That is not immaterial. It is in 
the evidence. 

“Mr. Wheatley: I object to the argument. 

“The Court: I think that ought to be passed 
over. 

And again (R. 132): 
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“I say to you the outfit in New York is spiart.l I 
do not mean by smart, shrewd, but disreputable.” 

These issues, it is respectfully submitted, had nothing 
to do with the case. They were inflammatory and sub¬ 
versive of the administration of justice. Where pas¬ 
sion enters into an argument of this kind, reason de¬ 
parts. (Assignments of Error—8, 9, 11, 34, 35, 36, 37, 
38, 39, 41). 

IV. Proof of Untrue Statements 

Plaintiff’s evidence tended to show that there were 
untruthful statements in the registration statement, 
thus establishing its case. 

The fact was established that the value of the land 
as set up in the appraisal from $163,000.00 to $209,- 
000.00 (R. 57 and 101), and the valuation as shown 
in the registration statement as $125,000.00 (R. 52, 54, 
55, 108) and $339,000.00 (R. 61) were untrue and mis¬ 
leading statements. 

These excessively high figures used no doubt to 
convey the thought that $125,000. was an extremely 
low price when in fact the last named amount is beyond 
reason in the light of the testimony that the witness 
Stabler had purchased it for $5,000. on the same day! 
This extortionate figure is further emphasized by the 
testimony of expert witnesses whose valuation was 
even less than this $5,000. 

The only testimony in the entire case pertaining 
to the valuation of the property was given by Freed 
(R. 85), Baker (R. 87), Seitz (R. 88), McDonald (R. 
90), Stabler (R. 79), and by the deeds (R. 92), show¬ 
ing a consideration of $5,000.00 in one instance, and 
consideration of $35,000.00 in another instance, and 
revenue stamps of $ .50 in another instance. There was 
no evidence in the entire record contradicting or 
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changing in any manner the testimony of these wit¬ 
nesses, and the oral verification through pictures (R. 
81, 83) showing the dilapidated condition of the build¬ 
ings as identified by all of such witnesses that the 
statement “buildings are of brick and frame construc¬ 
tion, rejnodeled and specially constructed for distilling 
purposes, and consist of grain, storage, milling, fer¬ 
menting, power, storage, warehouse buildings and 
garage”, was untrue, was absolutely uncontradicted! 
In fact, such was corroborated as being untrue by 
defendant Butler. (R. 65). 

Plaintiff, in prayer No. 3, as amended, (R. 125) 
requested the Court to charge the jury that if the 
jury found the statement that the cost of the land 
at Shrewsbury, and the improvements thereon, was 
$125,000.00 was an untrue statement, then their verdict 
should be for the plaintiff unless the jury believed 
that the defendants Hull and Butler had reasonable 
ground to believe that the statements were true, as 
to which the burden of proof, as required by the act 
Sec. 11 b is upon the defendants. To this, counsel 
for defendants objected, and prayer No. 3 was refused 
by the trial court, to which exception was duly taken 
by the plaintiff. 

The duties of a director have been stated by the 
Court of Appeals in Kavanaugh v. Commonwealth 
Trust Company of New York, 223 N. Y. 103, 106, 
119 X. E. 237, 238, as follows: 

“They should know of and give direction to the 
general affairs of the institution and its business 
policy, and have a general knowledge of the 
manner in which the business is conducted, the 
character of the investments and the employment 
of the resources. No custom or practice can make 
a directorship a mere position of honor void of 
responsibility, or cause a name to become a sub¬ 
stitute for care and attention. The personnel of 
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a directorate may give confidence and attract cus¬ 
tom; it must also afford protection.” 

People v. Photocolor Corporation , 281 N. Y. S. 
ISO (1935). 

Plaintiff submits that, under the theory of the Securi¬ 
ties Act of 1933, and under the declaration in the in¬ 
stant case, there could not have been any more Rea¬ 
sonable and just instruction given to the jury than 
that requested in prayer No. 3, which set out the 
alleged false statement, requested the jury’s decision 
as to its truth or falsity, pointed out the burden of 
proof as upon the defendants, and then asked a verdict 
for the plaintiff if the jury believed the statement to 
be untrue and the defendants without reasonable 
ground to rely upon the same. 

Plaintiff submits that the whole theory of this case, 
and the theory of the Securities Act was contained 
within such prayer No. 3, and that the refusal of the 
Court below to submit such prayer to the jury was 
error. 

Plaintiff went even further, and, in prayer No: 8, 
(R. 122) requested an instruction to the jury that if 
the jury did not believe that the cost of the land v r as 
$125,000.00 as alleged in the registration statement, 
then they were instructed that such would constitute 
an untrue statement of fact in the registration state¬ 
ment. This was also set up in the declaration of the 
plaintiff and proved beyond contradiction at the trial, 
but was nevertheless refused by the trial court. 

“Material misrepresentations intended to influ¬ 
ence the bargain, on which an action might j be 
maintained in equity to rescind a consummated 
transaction, are enough. (Bloomquist v. Farson, 
222 N. Y. 375). Promoters are under a duty to 
make reasonable investigation before issuing a 
prospectus and to the extent that they fail in 
the pursuance of their duty, lack of scienter will 
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not relieve them from liability in actions brought 
under the Martin Act.” People v. Federated 
Radio Corporation, 244 N. Y. 33. 

Plaintiff submits that the trial court below did not 
present to the jury a proper construction of the law 
involved and that such was error. (Assignments of 
Error—15, 16, 22, 23, 24, 25). 

V, Standard of Reasonableness 

The court granted defendants’ prayer No. 4, over the 
objection of counsel for the plaintiff that said prayer 
did not state the standard of reasonableness correctly, 
as defined by the Securities Act, (R. 129) but stated 
only one portion of the law and did not state the 
other, thus giving the jury an erroneous and mislead¬ 
ing impression. 

Prayer No. 4, (R. 129) states in substance that— 

“The jury is instructed that if you find that the 
statement that the Corporation was possessed 
of fixed assets in lands, building, machinery and 
equipment at a cost of $125,000.00 and the state¬ 
ment that the ‘Buildings are of brick and frame 
construction, remodeled and specially constructed 
for distilling purposes, and consist of grain stor¬ 
age, milling, fermenting, power, distilling, storage 
warehouse buildings and garage’, were made on 
the authority of an accountant or appraiser, or 
were purported to be a copy of or extract from 
a report or valuation of such accountant or ap¬ 
praiser and that on January 18, 1934, the de¬ 
fendants Harry E. Hull and Marion Butler had 
no reasonable ground to believe and did not be¬ 
lieve that the said statements in the Registration 
Statement were untrue, then your verdict shall 
be for the defendants Harry E. Hull and Marion 
Butler.” 

This prayer left out entirely that part of the Act 
imposing a burden of the duty of a reasonable man 
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in the conduct of his own business. The burden of 
proof being upon the defendants, it is submitted that 
the court below should have pointed out the stand¬ 
ard under which the defendants Hull and Butler must 
have acted in the course of their conduct, one as a di¬ 
rector and officer and the other as a director of this 
corporation, but the jury only received the abbre¬ 
viated statement of the Court. (R. 136). 

“You must go on to determine whether or not 
even that be so there were at the time facts and 
circuyyistances which ivould have clearly indicated 
to a prudent man in the management of his own 
property that such statements were untrue .’ 9 
(Italics supplied) 

In 14A Corpus Juris, at 103, it states: 

“In both these and other jurisdictions, the measure 
of care required is ordinary and reasonable Care 
such as a reasonably prudent man exercises in 
the conduct of his own affairs, and a failure to 
conform to this standard is held to constitute 
gross negligence.” 

There is no statement by the court, as requested in 
prayer No. 6 of the plaintiff, that as a matter of law, 
a man is bound under the law to read what he signs 
and if he does not read, he is equally bound by it, 
as if he had read it. 

“If a party who can read . . . will not read a 
deed put before him for execution; or if, being 
unable to read, will not depaand to have it read 
or explained to him, he is guilty of supine neg¬ 
ligence, which, I take it, is not the subject of pro¬ 
tection either in equity or at la\r.” Greenfield’s 
Estate, 14 Pa. 489. _ j 

“Where a person signs an otherwise valid written 
contract it is a conclusive presumption . . . that 
it was read, understood, and assented to.” Fivey 
vs. Pa. R. R. Co. 67 N. J. Law, 627. 
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“Where one signs a written contract without read¬ 
ing it, his failure to read it is such gross neg¬ 
ligence that it will estop him from denying the 
contract.” B. & 0. R. R. Co. vs. Morgan, 35 App. 
D. C. 195. 

“It will not do for him to say he did not read 
it, or did not know its contents.” Toledo Scale 
Co. vs. Garrison, 28 App. D. C. 243, p. 249, Citing 14 
App. I). C. 262; 178 U. S. 153. 

“If he will not read what he signs, he alone is 
responsible for his omission.” Upton vs. Tribil- 
cock, 91 U. 3. *5. 

The court below granted defendants’ prayer number 
5, reading as follows:— 

(R. 129) 

“The jury is instructed that if you find that the 
statement that the defendant corporation was pos¬ 
sessed of fixed assets in lands, buildings, machin¬ 
ery and equipment at a cost of $125,000.00 and 
the statement that the buildings are of brick and 
frame construction, remodeled and specially con¬ 
structed for distilling purposes, and consist of 
grain storage, milling, fermenting, power, distill¬ 
ing, storage warehouse, buildings and garage, 
were statements made on the authority of an ac¬ 
countant or appraiser, and that the defendants 
Harry E. Hull and Marion Butler on January 18, 
1934, had no reasonable ground to believe and did 
not believe that said statements in the Registra¬ 
tion Statement did not fairly represent the state¬ 
ment of the accountant or appraiser or were not 
a fair copy of or extracts from the report or valu¬ 
ation of the accountant or appraiser, then your 
verdict shall be for the defendants Harry E. Hull 
and Marion Butler.” 

Plaintiff objected to this prayer on the ground that 
the standard of reasonableness, as defined in the Act, 
was not included herein. 
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Plaintiff further objected that there was no evidence 
that the defendants had ever seen the appraisal or 
had relied upon it, basing this as within the standard 
of reasonableness, and attempting to show that there 
could have been no reliance by the defendants upon 
something that they had never seen, and that this in 
itself was not what a reasonable man would do in 
the conduct of his own business. 

The Court in its charge to the jury, omitted to point 
out that a total disregard of the truth or falsity of the 
statements by the defendants Hull and Butler, when 
such registration statements were signed without be¬ 
ing read by the defendants and with no actual knowl¬ 
edge on their part of what such registration state¬ 
ments contained, that such was not what a reasonable 
man would do in the conduct of his own business. 

In prayer Xo. 9, the plaintiff presented to the Court 
a prayer that contained only the standard of reason¬ 
ableness as contained in the Act and requested the 
Court to charge the jury that 4 4 if you find from the 

i 

evidence that the standard of reasonableness was 
lacking, then your verdict shall be for the plaintiff.’’ 
Such was refused. I 

The Court at no time in its charge to the jury, made 
a clear portrayal sufficient to permit the jury to bring 
in a verdict for the plaintiff, based upon this standard 
of reasonableness. The Court qualified the various 
explanations regarding reasonable ground or stand¬ 
ard of reasonableness, which kept from the jury’s 
mind the thought that if the standard of reasonable¬ 
ness had not been complied with, then the verdict 
should be for the plaintiff. 

The plaintiff in prayer Xo. 11, cited the standard of 
reasonableness as defined in the Act and added thereto 
4 4 that directors must administer corporate affairs dili¬ 
gently, carefully and vigilantly.” (K. 122). 
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This instruction the court refused, although time 
and again the courts have stated the duties of a di¬ 
rector and in no uncertain language— 

“The prerogatives and functions of the directors 
of a private business corporation are sufficiently 
defined and established. The affairs of the cor¬ 
poration shall be managed by its board of direc¬ 
tors. The relation of the directors to the stock¬ 
holders is essentiallv that of trustee and cestui 
que trust. The directors are bound by all those 
rules of conscientious fairness, morality, and 
honesty in purpose which the law imposes as the 
guides for those who are under the fiduciary ob- 
ligations and responsibilities. They are held, in 
official action, to the extreme measure of candor, 
unselfishness, and good faith. Those principles 
are rigid, essential and salutary. 

Pollitz v. Wabash R.R. Co., 207 N.Y. 113,124; 100 
N.E. 721 r 

Walker v. Man, 253 N.Y.S. 459 (P. 475). 

The Securities Act of 1933 in setting a standard for 
the conduct of corporate directors and as to reason¬ 
able investigation and reasonable grounds for belief, 
stated in the original Act that the standard of reason¬ 
ableness in such Act would be that of a man in a 
fiduciary capacity. The following year, in the amend¬ 
ment to the Act, it was changed to read— 

“The standard of reasonableness shall be that 
required of a prudent man in the management of 
his own property.’’ 

It is respectfully submitted that the instructions of 
the Court were deficient in impressing the jury with 
that standard of fidelity which is contemplated by the 
language of the Act itself, in that a prudent man in the 
management of his own business should not passively 
wait until something is presented to him but should 
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examine into, with the utmost scrutiny, the affairs of 
the Corporation of which he is trustee, and this spirit 
of the law was omitted as shown by a part of the charge 
of the Court wherein the jury was instructed: (R. 
137). 

11 But not only must the statements have been 
made, as I have said, upon the authority of an 
expert or copies or extracts from such statement 
of such expert, but there must, at the time that 
the statement became effective in the Federal 
Trade Commission, be nothing before the defend¬ 
ants , directors or otherwise of the corporation, 
which w’ould have indicated to them, had they 
been acting with the same caution and care that a 
prudent man would have been acting with in the 
management of his own affairs, that the state¬ 
ments were untrue . 9 ’ (Italics supplied) 

The court qualified the care and caution required 
“of a prudent man in the management of his own 

business” by its statement “there must be nothing 
before the defendants * * * which would have indi¬ 
cated to them * * * that the statements were untrue.” 
(Assignments of Error—8, 9,10, 11, 12, 26, 27, 30, 31). 

VI. Refusal of Prayers of Plaintiff 

Plaintiff particularly notes that its prayers Noi 1, 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11 —every prayer submitted by 
the plaintiff —were refused! 

Plaintiff further points out the reasons submitted 

bv counsel for defendants for such refusal. 

* 

As to prayer No. 1, counsel for defendants objected 
only upon the ground that the plaintiff had knowledge 
of such untruth or omission. 

Counsel for defendants objected to the 2nd prayer 
only on the ground that the proceeding was statutory 
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and that the statute governs the accountability of the 
directors; and this objection was sustained. 

Defendants counsel objected to prayer Xo. 3, stat¬ 
ing that nowhere in the registration statement or the 
prospectus is the statement that the land was of the 
value of $125,000.00. Plaintiff pointed out specifically 
that the prayer mentioned cost , that such was shown 
beyond dispute as being untrue, and there was no evi¬ 
dence that it did cost $125,000.00; nevertheless, the 
Court refused this prayer also. 

Counsel for defendants, in prayer Xo. 4, again ob¬ 
jected on the ground that “plaintiff knew of such un¬ 
true statement’’, and there was not one iota of evi¬ 
dence in the case sufficient to justify the same. 

Defendants objected to plaintiff’s 5th prayer on the 
ground that it would prejudice defendants Butler and 
Hull. 

The Court refused prayer Xo. 6, which was a pure 

statement of the law of todav. 

* 

“If he will not read what he signs, lie alone is 
responsible for his omission.” Upton vs. Tribil- 
cock, 91 U.S. 45. 

“It will not do for him to say he did not read it, 
or did not know its contents.” 

Toledo Scale Co. vs. Garrison, 28 App. D.C. 243- 
249 , Citing 14 App. D.C. 262; 178 U.S. 153. 

The Court refused prayer Xo. 7, which set up a 
statement alleged in the registration statement as un¬ 
true. Such statement was in evidence, was proven 
without a doubt as untrue, no reason was given by 
defendants for his objection to same, yet this prayer 
was in like manner struck. 

Counsel for defendants objected to plaintiff’s 8th 
prayer without setting forth any reason for the same. 
Plaintiff insisted that the statement of the cost of 
$125,000.00 was shown to be untrue—to be without a 
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semblance of truth; nevertheless, the Court refused 
this prayer. 

Counsel for defendants objected to the 9th prayer 
of the plaintiff’s on the ground that it was not a fair 
statement. He said it meant that if the jury finds 
that there was the reasonable investigation and rea¬ 
sonable grounds for belief, the standard of reason¬ 
ableness would be that of a prudent man in the man¬ 
agement of his own property, and if the jury found 
from the evidence that that standard of reasonableness 
was lacking, then their verdict should be for the plain¬ 
tiff. Defendants’ counsel said his point was that this 
would not go far enough. He said that he thought it 
was probably a true statement of the law, but not ap¬ 
plicable to the case. On this objection , the Court re¬ 
fused the prayer! 

The very words of the Act itself are the basis of 
plaintiff’s cause of action. If the meaning of the Act 
itself is not followed, then of what use is the Act? i 

Here Congress has designed for the “ protection of 
the investing public a duty”—a duty created not alone 
by this Act, but by the law throughout the course of 
time. 

Justice Cardozo, in Meinhard vs . Salmon, 249 X.Y. 
458 stated: 


“Joint adventurers, like co-partners, owe to one 
another, while the enterprise continues, the duty 
of the finest lovaltv. Manv forms of conduct per- 
missible in a workaday world for those acting at 
arm’s length, are forbidden to those bound by 
fiduciary ties. A trustee is held to something 
stricter than the morals of the market place. Not 
honesty alone, but the punctilio of an honor the 
most sensitive, is then the standard of behavior. 
As to this there has developed a tradition that is 
unbending and inveterate. Uncompromising rig- 
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idity has been the attitude of courts of equity 
when petitioned to undermine the rule of undi¬ 
vided loyalty by the ‘disintegrating erosion’ of 
particular exceptions (Wendt v. Fischer, 243 N.Y. 
439, 444). Only thus has the level of conduct for 
fiduciaries been kept at a level higher than that 
trodden by the crowd. It will not consciously be 
lowered by any judgment of this court.” 

In the Supreme Court of Appeals of Virginia, in 
O’Connor v. First National Investors’ Corporation, 
163 Va. 908 y the court discusses the degree of care re¬ 
quired of directors: 

“It is negligence for directors to leave the man¬ 
agement entirely to others; and they may be held 
liable for breaches of trust committed by the of¬ 
ficers to whom the management is intrusted; * * * 
While directors may commit the active transac- 
tion of the corporate business to duly authorized 
officers, they are not absolved from the duty of 
reasonable supervision. ‘Unfortunately some di¬ 
rectors appear to think that they have fully dis¬ 
charged their duties by acting as figureheads and 
dummies’, says Justice Lumpkin, but he adds that 
‘this is a mistake and a delusion from which some 
of them are now and then awakened by a judg¬ 
ment for damages arising from allowing the cor¬ 
poration to be looted while they sat negligently 
bv and looked wise.” 

“It is fundamental that corporations act through 
their directors,” and the “duty of a director is to 
direct.” 

People ex rel. Leach v. Central Fish Co., 
101 N.Y.S. 1108. 

Congress follows the law already established in por¬ 
traying the duties of a director, in that the standard 
of care required of a reasonable man in the manage¬ 
ment of his own property shall be necessary from a 
director. 
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Congress goes further in the Act, providing that 
material misrepresentations shall be ground for lia¬ 
bility on the part of those who signed the registration 
statement and the directors of the corporation. But 
the law was so stated before the passage of the Securi¬ 
ties Act!: 

“ Material misrepresentations intended to influ¬ 
ence the bargain, on which an action might' be 
maintained in equity to rescind a consummated 
transaction, are enough. (Bloomquist v. Farson, 
222 N.Y. 375). Promoters are under a duty to 
make reasonable investigation before issuing a 
prospectus and to the extent that they fail in the 
pursuance of their duty, lack of scienter will not 
relieve them from liability in actions brought 
under the Martin Act.” People v. Federated 
Radio Corporation, 244 N.Y. 33. 

“The prerogatives and functions of the directors 
of a private business corporation are sufficiently 
defined and established. The affairs of the cor¬ 
poration shall be managed by its board of direc¬ 
tors. The relation of the directors to the stock¬ 
holders is essentially that of trustee and cestui 
que trust. The directors are bound by all those 
rules of conscientious fairness, morality, and hon¬ 
esty in purpose which the law imposes as the 
guides for those who are under the fiduciary ob¬ 
ligations and responsibilities. They are held, in 
official action, to the extreme measure of candor, 
unselfishness, and good faith. Those principles 
are rigid, essential and salutary. Pollitz v. Wa¬ 
bash R.R. Co., 207 N.Y. 113, 124, 100 N.E. 721.” 
(Cited in Walker vs. Man, 253, N.Y. 8 . 459). \ 

“They” (directors) “must give their best efforts 
to advance the interest of the corporation, both by 
advice and counsel, and by active work on behalf 
of the corporation when such work may be as¬ 
signed to them. If at their meetings or other- 
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wise information should come to them of irregu¬ 
larity in the proceeds of the Bank, they are bound 
to take steps to correct such irregularity. The 
law has no place for dummy directors. They are 
bound generally to use every effort that a pru¬ 
dent business man would use in supervising his 
own affairs, with the right, ordinarily, to rely 
upon the vigilance of the Executive Committee, 
to ascertain and report any irregularity or im¬ 
provident acts in its management. . . .”. Kava- 
naugh v. Gould, 147 N.Y. App. Div. 288. 

Congress merely amplifies in a statute, the law al¬ 
ready handed down by the courts, yet plaintiff was 
not permitted to avail himself of the judicial and leg¬ 
islative law of the land through sucn prayer. 

In prayer Xo. 10, plaintiff only requested of the 
Court that the court instruct the jury what the legal 
duty of the director of a corporation was in the eyes 
of the law, and that if they did not comply with such 
duty, then they did not act as a reasonably prudent 
man would have acted. Counsel for defendants ob¬ 
jected on the ground 4 ‘ That he did not think that that 
question was in the case”, and this was sustained by 
the court below. 

Prayer Xo. 11 again was a request by the plaintiff 
to instruct the jury as to the standard of reasonable¬ 
ness required under the law, to which counsel for de¬ 
fendants again objected on the ground that “He did 
not think this question was in the case”, and this ob¬ 
jection likewise was sustained by the Court. 

Plaintiff submits that all of the above questions 
should properly have been presented to the jury by 
the Trial Court, so that they could have been clearly 
instructed in the law which they were to follow, yet 
such was not the case. The jury had injected into their 
minds another corporation, in nowise connected with 
the case; the jury heard that some of the employees 
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of that corporation had been in jail for fraud, and 
that had nothing to do with the case. The jury heard 
counsel for defendants state the plaintiff was not pay- 
i ing the costs and expenses of this suit, and that was 

not in this case. The jury heard and were permitted 
to consider many things that were in nowise and in 
no manner relevant or material to the issues involved. 

• i 

The jury’s minds were beclouded and mislead. flow 
could the jury decide this case upon its merits? How 
could anv jurv decide anv case when confronted with 
a maze of false issues? The plaintiff submits that a 
judgment based upon a verdict thus rendered should 
be reversed. (Assignments of Error—1, 2, 3, 4, 5, 
13, 14, 15, 16,17, 18, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 
30,31). 

VII. Evidence Erroneously Admitted Over Objection 

i 

a. The lower court permitted the defendant Butler 
to answer the question of his counsel. i 

4 4 State what Mr. Reynolds told you when he asked 
you to be a director of this corporation.” (R. 71). 
Counsel for plaintiff objected on the ground that this 
was hearsay, immaterial and irrelevant evidence. 

Witness answered saying Reynolds told him that he 
; had been employed by the Janis brothers, that the 

Janis brothers and the Lisman Corporation were pro¬ 
moting the corporation. 

It is submitted that such question was clearly 
( hearsay and Mr. Reynolds himself was the proper 

party to so testify. He was also a defendant but he 
did not appear. Further, such question and answer 
I had no bearing upon the issues involved and the an- 

r swer served only to further prejudice the jury’s mjnd 

as to third persons in no manner connected with the 
instant suit, and to take away the effect of the gross 
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carelessness and culpability of the defendant direc¬ 
tors. 

Assignment of Error 38. 

b. The court permitted the defendant Butler to an¬ 
swer the question put by his counsel “who employed 
the Appraisal Company?” (R. 72). This question was 
asked during cross examination. Plaintiff’s counsel 
objected on the ground that such matter had not been 
raised in the direct examination and had no place in 
cross examination, and further that it was immaterial 
to the issues then involved. The defendant had been 
called as a witness for the plaintiff yet the defense 
counsel was permitted by the court to avoid response 
to the direct examination propounded, and insert into 
the plaintiff’s case the defense allegedly relied upon by 
the defendants. 

Assignment of Error 39. 

c. Witness Redmond was asked by defendant’s coun¬ 
sel (R. Ill) whether the registration statement, the 
prospectus, etc., had not been prepared by Mr. Stein- 
hardt. The court permitted answer to this question 
over the objection of plaintiff’s counsel. Here again 
was an insertion of a third party into the case tend¬ 
ing to deflect from the minds of the jury the true issue, 
thus tending to prejudice the plaintiff. 

Assignment of Error 42. 

d. The lower court permitted into evidence a letter 
addressed to Dan F. Reynolds and signed Lisman 
Corporation by S. A. Traugott, President. (R. 113). 
This was done over numerous objections of the plain¬ 
tiff. (R. 114). The case had at issue the proof of un¬ 
true or misleading statements of material facts, was 
being tried as against Hull and Butler who by way of 
defense attempted to show they relied upon experts as 
regarding those untrue statements and that they had 
acted as a reasonable man should have acted in the 
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conduct of his own business. What effect could this 
letter from Lisman Corporation to Reynolds, the at¬ 
torney for the Continental Distillers Corporation, 
have upon the issues between the plaintiff Martin and 
the defendants Hull and Butler? It showed no re¬ 
liance by the defendants upon experts regarding the 
truth or falsity of the untrue statements alleged. It is 
plainly seen from the letter that, if anything, it points 
out the liability of the directors, it points to the laxity 
and carelessness of the management of the Continen¬ 
tal Distillers but it has nothing to do with the issues 
involved and again the jurors were presented with ex¬ 
traneous facts thus taking from their minds the true 
perspective of the case and placing therein confusing 
side issues. 

Assignment of Error 43. 
e. The lower court refused to admit into evidence 
the Minutes of the Corporation of November 16, 1933 
which were duly identified by the Assistant Secretary 
of the Corporation, Paul J. Robertson. (R. 117-118). 
Mr. Robertson testified that a blank sheet inserted be¬ 
tween the pages of such minutes could have been 
placed there by error, that the Minutes were similar 
to the usual form, that he believed these Minutes were 
the true Minutes, and he identified his signature on the 
last page of such Minutes. The Minutes showed that 
the deed of Louis A. Stabler and his wife to Dan F. 

Revnolds was read at the Directors Meeting. They 
* 

showed that defendants Butler and Hull were present. 
This shows actual notice to both defendants of the 
price of $35,000.00 recited as a consideration in such 
deed of the property which was included in the regis¬ 
tration statement signed by them “at cost $125,000’’, 
“Total Sound Value $163,944”, “Total purchase price, 
expenses, etc. $339,000”, and “Cost of said property 
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to Dan F. Reynolds $60,000”. The jury should have 
been permitted to see these Minutes and judge for 
themselves the unread untruths presented over the 
signatures of ex United States Senator Butler and ex 
United States Commissioner of Immigration Hull. 

The Minutes further showed the issuance of 500 
shares of stock to defendant Hull who had previously 
testified (R. 113) that he never received any stock of 
the Corporation, that all he received from the Corpo¬ 
ration was the attendance fee of $20.00 for Directors 
Meetings. 

Plaintiff respectfully submits that the refusal of 
these Minutes was error and that the judgment below 
should be reversed. 

Assignment of Error 44. 
f. Plaintiff did not vouch for the integrity of the de¬ 
fendants by calling them as witnesses. 

Defense counsel in his argument stated “Yet, ladies 
and gentlemen, they have vouched for the honesty 
and integrity of my clients by calling them as their 
witnesses on the witness stand.” Counsel for plaintiff 
objected citing Dumas v. Clayton in this Court (32 
App. D. C. 566). The court said nothing. Defense 
counsel continued in the same vein. 

Here again the jury received a statement of counsel 
as to the law without a proper explanation by the 
court. 

Assignment of Error 33. 

VIII. The Evidence Did Not Show That the Defend¬ 
ants Had Relied Upon Experts 

The defendants set up as their defense that they 
“relied upon experts” as “required of a prudent man 
in the management of his own property” or as (in 
the original Act effective at the time) “required of 
a person occupying a fiduciary relationship. 
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Where in the record have the defendants shown 
their reliance upon experts? The only experts com¬ 
petent to come within the defense alleged would be 
those pertaining to the untrue or misleading state¬ 
ments in the registration statement regarding the 
cost or value of the property in Shrewsbury, or the 
statement that 

“Buildings are of brick and frame construction, re¬ 
modeled and specially constructed for distilling pur¬ 
poses and consist of grain storage, milling, fermenting, 
power, distilling, storage, warehouse buildings and 
garage.” 

Defendant Butler saw the property (R. 65); rec¬ 
ognized the pictures (R. 65); recalled glancing at one 
of the amendments to the registration statement and 
seeing $60,000.00 stated as cost of the property (R. 70); 
said Mr. Reynolds told him the same (R. 70); testified 
as what he was told and what he had heard (R. 61 
to R. 79); but there is not one line in his testimony 
saying that he had ever read the appraisal or finan¬ 
cial statement or that he had ever had anything 
upon which to rely other than what he was told and 
what he heard. He never saw the appraiser; he did 

i 

not know the appraiser; he did not even know what 
was in the appraisal. Would any man “in the conduct 
of his own business” as the Act requires, do the same! 
“Witness had no reason to believe that the statements 
which were copied into the prospectus were not true 
and fair copies of the statements made by the account¬ 
ant or appraiser.” (R. 75). Did he have any reason 
to believe they were true! He never read them-— 
never even saw them. He said he did not know what 
the duties of a vice president were (R. 77); that }ie 
had never had anything to do with a corporation 
before except as attorney under peculiar circum- 
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stances (R. 77); that he would never be a director 
in another. (R. 77). 

Where does defendant Butler establish his de¬ 
fense? Where does he show reliance upon anything 
but hearsay? 

Plaintiff relied upon the name of Senator Butler. 
(R. 36). “They sounded to the witness as good people. 
Witness would not have bought this stock, he pre¬ 
sumed, if the names in the prospectus had been un¬ 
known people.” (R. 36). 

“It is not to be denied that cases where directors 
have used their social position merely as a social 
badge or as an advantageous trading position 
have been far too numerous in the past. It is 
also not to be denied that the adequate regulatory 
legislation is needed for the protection of the cor¬ 
poration and the minority in such cases.” 

Vol. XLIII Yale Law Journal, 196 (Treatise on 
the Securities Act of 1933) 

Defendant Butler said he “did not know anything 
about the company and he was just setting with his 
ears open trying to find out what they wanted to do.” 
(R. 63). “They were ‘just babes in the woods’.” (R. 
63). “They just ‘sat there as a bunch of interrogation 
points’.” (R. 64). 

Hull was no better. He stated he relied upon the 
appraiser because he was told by Mr. Reynolds and 
Mr. Reich that the appraisal company was a reliable 
company (R. 112) but he did not remember ever 
having looked at the written appraisal (R. 113) 
Someone told him that these appraisal people were 
all right and upon the strength of that he signed the 
registration statement (R. 113); he had never been 
in the liquor business and had no knowledge of it 
(R. 113); he was invited in as a director, as a “window 
dresser” ^meaning that his official title would carry 
weight with prospective purchasers. (R. 113). 
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It is submitted that it is obvious that both defendants 
failed in their defense. Their defense is that they 
relied upon reports they had never read and people 
they had never seen. How can they say they come 
within the requirements of the Securities Act in that 
they had 

“No reasonable ground to believe and did not be¬ 
lieve * * * that the statements therein were un¬ 
true or that there was an omission to state a ma¬ 
terial fact required to be stated therein or neces¬ 
sary to make the statements therein not mislead¬ 
ing.” (Par. (3), Section lib, Sec. Act 1933), 

when the Act limits such by Section 11c: 

“In determining for the purpose of paragraph (3) 
of subsection (b) of this section, what constitutes rea¬ 
sonable investigation and reasonable ground for be¬ 
lief, the standard of reasonableness shall be that re¬ 
quired of a prudent man in the management of his own 

property”? ! 

Assignment of Error 11. 

i 

CONCLUSION 

The preamble of the Securities Act of 1933 states: 

“To provide full and fair disclosure of the char¬ 
acter of securities sold in interstate and foreign 
commerce and through the mails, and to prevent 
frauds in the sale thereof, and for other pur¬ 
poses.” 

In the instant case, it is submitted that the jury was 
diverted from the principal issues to irrelevant, im¬ 
material and misleading issues which had no founda¬ 
tion or proper place in the evidence. 

A reasonable interpretation of the Securities Act as 
reflected by the facts disclosed in the record, and a 
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fair construction of the law applicable, should in the 
interest of equity and justice be resolved in favor of 
tiie appellant. 

It is respectfully submitted that the judgment of 
the court below should be reversed and the case re¬ 
manded for a new trial. 

Respectfully submitted, 

M. D. Rosenberg, 

H. Winship Wheatley, 
Nathan M. Lubar, 

Attorneys for Appellant. 
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STATEMENT OF THE CASE. 

The appellees deem the statement of facts in appel¬ 
lant’s brief not to be sufficiently accurate, full and com- 
plete to present the questions for review and therefore 
submit the following statement of the case (Rule 8, 
section 4). 

This is an appeal from a judgment of the District 
Court of the United States for the District of Colum¬ 
bia. 
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The appellant filed suit in the court below, under the 
provisions of Section 11 A of the “Securities Act of 
1933”, (Act of May 27, 1933), as amended by Title II 
of the Securities Exchange Act of 1934, against Con¬ 
tinental Distillers and Importers Corporation, the ap¬ 
pellees, James F. Coupal and Dan F. Reynolds. 

Coupal died before suit came to trial and on the 
suggestion of his death, the cause was abated as to 
him. 

Defendants Continental Distillers and Importers 
Corporation and Dan F. Reynolds filed pleas, failed 
to appear or offer evidence in support thereof and a 
verdict was entered against them by direction of the 
Court. 

The defendants Hull and Butler defended and judg¬ 
ment was entered on the verdict of the jury in their 
favor. (R. 4). 

The defendant corporation was incorporated in July, 
1933, and filed on December 29, 1933, pursuant to the 
provisions of the Securities Act of 1933, a “Registra¬ 
tion Statement”, which, with amendments filed thereto, 
became effective January 18, 1934. The corporation 
was organized for the purpose of operating, etc., a dis- 

tillerv at Shrewsbury, Pa. 

* * ' 

The appellant, a resident of Indiana, testified that 
he had been dealing with the Lisman Corporation (the 
underwriting company) for some years and had re¬ 
quested them to send him a prospectus of the stock 
issue of the defendant corporation, which was received 
by him (R. 35, 36), and that he purchased over the 
long distance telephone (R. 41) 300 shares of stock of 
the defendant corporation; that he paid $4050 for 
the same and in December, 1934, learned the stock was 
of little or no value after giving it to Lisman Corpora- 



tion to sell. The appellant filed suit April 16, 1935, 
and in his declaration alleged that the Registration 
Statement of the defendant corporation contained an 
untrue statement of a material fact in that it stated 
(R. 2 and 3): 

“that it had fixed assets in land, buildings, ma¬ 
chinery and equipment valued at cost of $125,000.” 

And the further untrue statement: 

“Buildings are of brick and frame construction, 
remodelled and specially constructed for distilling 
purposes, and consist of grain storage, milling fer¬ 
menting, power, distilling, storage warehouse 
buildings and garage.” 

The declaration avers that the Registration State¬ 
ment was signed by the appellees, and that the discov¬ 
ery of the untrue statement was not made by the plain¬ 
tiff, nor could have been made until a time within twelve 
months prior to the bringing of the suit. The declara¬ 
tion further alleges that the stock was worthless!. 

The appellant introduced into the evidence the 
“Registration Statement”, which included the pros¬ 
pectus, all of which had been filed with the Federal 
Trade Commission (R. 47 to 61 inc. and R. 97 to 109 
inc.). Included in appellant’s exhibit are the legal 
opinion of counsel for the defendant corporation (R. 
51), the certificate of the certified public accountant 
(R. 53) and the certificate of the appraisal cofnpanv 
(R. 56). 

The first alleged untrue statement was taken from 
the balance sheets prepared by the certified public ac¬ 
countant (R. 52, 54, 55 and 108), which balance sheets 
were followed by detailed balance sheets entitled 
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“Comments” explaining how the figure $125,000 was 
arrived at (R. 55). The “Registration Statement” 
and the Prospectus further explained the cost of the 
property to the defendant corporation (R. 59, 60, 61, 
109)*. The defendant corporation had thus purchased 
the property from Dan F. Reynolds in consideration 
of the issuance to him of 5,000 shares class A stock par 
value $10.00 per share and 5,000 shares of class B 
stock par value $10.00 per share with the defendant 
corporation assuming a mortgage of $25,000 and with 
the further agreement that Reynolds was to spend 
$50,000 for the improvement of the property. The 
truthfulness of those facts was uncontradicted but af¬ 
firmed by witness Redmond (R. 110). 

The appellant offered testimony showing that Reyn¬ 
olds had purchased the property for $35,000, $25,000 
of which was represented by a mortgage made by the 
corporation, the other $10,000 being paid by Reynolds 
after deducting an alleged commission which was paid 
to one Redmond (R. 79, 93) and that one Stabler had 
previously purchased the property for $5,000 (R. 79). 

The second alleged untrue statement was a quotation 
from the appraiser’s report (R. 100), which the appel¬ 
lant admitted he knew to be untrue when he purchased 
the stock (R. 96, 97). The appellant submitted testi¬ 
mony showing that the property had not been re¬ 
modelled and that by testimony of alleged real estate 
experts, who appraised the property over twenty 
months after the filing of the “Registration State¬ 
ment”, showed the value of the property in amounts 
ranging from $1,450 to $5,000. 

The appellees were directors of the defendant cor¬ 
poration and as such signed the “Registration State¬ 
ment”. They were requested and induced to be direc- 







0 


tors by defendant Reynolds some time after the cor¬ 
poration had been organized, and had known him for a 
long time (R. 63, 94); that they believed, and inquired, 
and were informed that the appraisal company em¬ 
ployed by the defendant corporation was a reliable firm 
and had been used in a number of cases and could be 

i 

depended upon (R. 72, 112); that in addition to counsel 
already employed by the defendant corporation, other 
counsel was employed to prepare the “Registration 
Statement’’ (R. 68, 69, 72, 112), upon the insistence of 
Lisman Corporation, the underwriting corporation, be¬ 
cause their attorney was expert in these matters; that 
a certified public accountant was employed to prepare 
the necessary balance sheets and the accountant em¬ 
ployed was recommended to be reliable (R. 73,112). 

That the appellee Hull had never been to the prop¬ 
erty and appellee Butler had been there the last week 
in January or the first week in February, 1934; that 

thev had never been in the distillerv business; that 

•/ •' *\ 

appellees signed the “Registration Statement” as di¬ 
rectors without reading it because it had to be filed 
the same day it was presented to them and that they 
were assured it was correct, that it contained the opin¬ 
ion of counsel as to the legality of the issue and the 
certificates of the appraiser and accountant, and had no 
reason to believe any statements therein were untrue, 
(R. 73, 74, 94, 111, 112). 

The case was submitted to the jury as to defendants 

Hull and Butler with instructions from the Court and 

! 

a verdict found in favor of these two defendants (R. 
13). 

Judgment was entered on the verdict (R. 14 and 17) 
and it is from this judgment, insofar as it is in favor 
of the defendants Hull and Butler, that appeal was 
taken to this Court. 
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ARGUMENT. 

The defense is mainly based upon the following sev¬ 
eral grounds: 

1. Appellees deny the alleged untrue statements set 
forth in appellant's declaration were untrue. 

2. Or if untrue, the said alleged untrue statements 
were statements made on the authority of an expert 
other than the appellees or were a copy of or an ex¬ 
tract from a report or valuation of an expert and the 
said appellees had no reasonable ground to believe and 
did not believe at the time such part or parts of the 
“Registration Statement” became effective that the 
statements therein were untrue or did not fairly repre¬ 
sent the statement of the expert or was not a fair copy 
of or extract from the report or valuation of such 
expert. 

3. Or if untrue, that the appellant knew the said 
statements were untrue at the time of the acquisition 
of the stock bv him. 

I. “The Alleged Knowledge of Martin”. 

It is true as Contended by appellant that the defen¬ 
dants have not set up in their pleas the defense that 
the plaintiff had knowledge of the untruth of the al¬ 
leged untrue statements when he acquired the stock. 
The appellees contend however that it is not necessary 
for them to formally plead in their pleas such defense 
for the reason: 

1. The Securities Act of 1933, as amended, pro¬ 
vides : 
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Sec. 11(A). “In case any part of the registra¬ 
tion statement, when such part became effective, 
contained an untrue statement of a material fact 
required to be stated therein or necessary to make 
the statements therein not misleading, any person 
acquiring such security (unless it is proved that 
at the time of such acquisition he knew of such un¬ 
truth or omission) may, either at law or in equity, 
in any court of competent jurisdiction, sue * ! * 

Thus the permissive remedy granted the appellant 
is subject to a condition precedent, namely, that if it is 
proved at the time of the acquisition of the stock by 
him that he knew the “Registration Statement” con- 

^ i 

tained an untrue statement he cannot sue under the 
provisions of the Act. It is interesting to note and 
the intention of Congress mav be gained from the rela- 
tive position in the Act of that condition precedent and 
the defenses which may be set up by those sued which 
are provided for in Section 11(b). 

2. The appellant in his declaration (R. 3 and his 
Brief 2), avers that “The discovery of the untrue state¬ 
ment was not made by the plaintiff nor could the same 
have been made by the exercise of reasonable diligence 
until a time within twelve months prior to the bringing 
of this action.’’ 

The appellant offered testimony in support of the 
above allegation (R. 40) particularly as to a trans¬ 
action had between his cousin and the defendant cor¬ 
poration. i 

j 

3. That appellant did not object to the taking of tes¬ 
timony as to the prior knowledge of Martin at the time 
of trial and not until this appeal did he raise the ques¬ 
tion or enter an objection on the point that no such de¬ 
fense was raised in the defendants’ pleas. 
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Contrary to the contention of the appellant there 
was evidence supporting the defendants’ prayer Xo. 2. 
As to the buildings on the property being remodeled 
the plaintiff testified that he knew they had not yet 
been remodeled (R. 96, 97). The Court and jury heard 
the testimony, saw and observed the witness and no 
construction which counsel attempts to place upon the 
language of the witness justifies the changing of the 
issue to be determined by the jury. 

So also, there was evidence introduced by the appel¬ 
lant showing that he knew the statement “fixed assets 
of land, buildings, machinery and equipment valued at 
cost at $125,000” was an untrue statement. Appellant 
testified he received probably two copies of the pros¬ 
pectus and read it (R. 36, 95). The prospectus clearly 
showed in several places how the figure of $125,000 cost 
of the property was arrived at (R. 109) and in the de¬ 
tail balance sheet entitled “Comments” following the 
general and pro forma balance sheets (R. 55). If 
the figure of $125,000 as cost of the property was untrue 
because the defendant corporation paid for it in shares 
of stock with a par value of $100,000 subject to a mort¬ 
gage of $25,000 instead of cash money, or was untrue 
because of the additional agreement that Reynolds, the 
vendor, was to expend $50,000 on improvements, the 
appellant knew such cost figure of $125,000, as set up 
by the accountant, was an untrue statement because as 
testified by him he had read the prospectus. Thus, de¬ 
ducting the $50,000 to be expended by Reynolds for 
improvements from the cost figure of $125,000 would 
leave the property costing the corporation $75,000 as 
of the time of the effective date of the “Registration 
Statement”, and the appellant knew the same, because 
he read the prospectus, which should be read as a 
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whole, and because he knew the property had not yet 
been remodeled. In short, the untruth of the cost fig¬ 
ure of $125,000 was discernible from the reading- of 
the prospectus. 

It is further submitted that the jury may have found 
that the statement as to the cost of the property was a 
true statement from an accounting* principle, but in 
any event there was sufficient evidence supporting the 
prayer and the instruction of the Court. 

The submission of the issue to the jury was not erro¬ 
neous, misleading and prejudicial. 

II. “The Standard of Reasonableness. ,, j 

The appellant has founded a number of his assign¬ 
ments of error on the tlieorv that the standard of rea- 

* 

sonableness was not stated correctly in the defendants’ 

* 

prayers granted by the Court or in the general instruc¬ 
tions of the Court to the jury. It is often impractical 
to state all of the law in one single prayer and since 
the statement of what is meant by 44 reasonable ground 
to believe’’ is purely explanatory, the Court was jus¬ 
tified and right in accepting the defendants’ prayers 
Xo. 4 and Xo. 5. The Court was further justified in 
refusing the plaintiff’s prayers dealing with thg stand¬ 
ard of reasonableness as such prayers were inaccu¬ 
rately stated. 

The Securities Act of 1933, as amended, clearly 
states (Section 11(c) ) what constitutes 44 reasonable 
ground for belief” and the Court instructed the jury 
fully and clearly (R. 136, 137), as follows: 

i 

4 4 We have heard throughout in these pleadings 
and arguments of counsel the term 4 reasonable 
ground’, reasonable ground for belief. What does 
it mean? The statute itself has given a definition 
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to it which we are all bound by. Reasonable ground 
meant in this case and as you will test the matter, 
that standard of reasonableness required by a pru¬ 
dent man in the management of his own property 
and, so, if you believe that the defendants did 
sign these statements relying upon the fact that 
they were statements of experts, copies or extracts 
from statements made by experts, that of itself is 
not enough; you must go on to determine whether 
or not even if that be so there were at the time 
facts and circumstances which would have clearly 
indicated to a prudent man in the management of 
his own property that such statements were un¬ 
true. 

“If there were such facts and circumstances, 
such things as would reasonably inform a prudent 
man while engaged in the important thing of at¬ 
tending to his own property affairs, that such 
statements were untrue, then you would need to 
resolve the matter in favor of the plaintiff for 
under such circumstances the defendants would 
not have made out their defenses. 

“But not onlv must the statements have been 

9 / 

made, as I have said, upon the authority of an ex¬ 
pert or copies or extracts from such statement of 
such expert, but there must, at the time that the 
statement became effective in the Federal Trade 
Commission, be nothing before the defendants, 
directors or otherwise of the corporation, which 
would have indicated to them, had they been acting 
with the same caution and care that a prudent man 
would have been acting with in the management 
of his own affairs, that the statements were un¬ 
true.” 

Assuming, arguendo, “that the Court erred in the 
granting or refusing of one or more of the prayers 
pertaining to the question of “standard of reason¬ 
ableness ” such error was not prejudicial because the 
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jury was correctly instructed bv the Court on that 
point. (Assignments of Error 8, 9, 10, 11, 12,1 26, 27, 
30, 31.) ! 

Cases cited by appellant in support of his argument 
liaye no bearing whatever on the issue involved. 

Counsel for appellant contend that there is no state¬ 
ment by the court, that as a matter of law, a man is 
bound bv the law to read what he signs and if he does 
not read, he is equally bound by it as if he had read it. 

The court correctly stated the law in its instruction 
to the jury on that point as follows (R. 134): 

“It is also admitted that the defendantsjsigned 
these statements, that thev were directors; of the 
Continental Distillers and Importers Corpora¬ 
tion, although thev say that they signed them with- 
out having read them. As to that, it is no excuse 

that thev did not read them. I do not understand 
* 

that that has been urged as any defense,; but a 
mere explanation of the circumstances under which 
thev were signed. But I feel bound to sav that it 
does not relieve them of responsibility because 
thev did not read them and did not know what 
was in the statements. Anv man who signs a 
statement or signs anything which affects the 
rights and interests of others is bound to know 
what is in them, and, as a matter of public policy, 
the law presumes that he does know.” 

(Assignments of Error 20, 21.) ; 

III. Answer to “Other False Issues to the Jury”. 

Counsel for appellees specifically deny the statement 
in appellant’s brief that there was an attempt by him 
to shift the responsibility to the Lisman Corporation 
and to argue into the case things totally irrelevant that 
could have no other purpose than to raise a false issue 
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and thus inflame the minds of the jury and take them 
away from the real issues in the case. Appellant testi¬ 
fied under direct examination as to his dealings with 
the Lisman Corporation and was asked what part the 
Lisman Corporation played in his acquiring the stock, 
etc. (R. 35, 36, 37) and introduced into evidence cor¬ 
respondence with the said company including the let¬ 
ter in which he stated he bought the stock on the repre¬ 
sentations made by the Lisman Corporation and its 
representations (R. 3S). Further the appellant testi¬ 
fied he was impressed by the prospectus and presumed 
he would not have purchased the stock if the names of 
Butler and Hull did not sound like good people or had 
been unknown people, (R. 36). He further testified he 
knew the Janis’ well and entertained them (R. 41). 

It is submitted therefore that the question under 
cross-examination as to whether he knew the Janis’ 
had been in the penitentiary for a stock fraud was 
proper for it would certainly test the credibility of 
the witness and tend to contradict his direct testimonv. 
There is no assignment of error on this point. But if 
the appellant thought it was improper his counsel 
could have and I assume would have taken the proper 
steps to have it stricken out. This was not done, 
neither was an exception taken. When counsel in his 
argument before the jury mentioned the fact, the court 
instructed the jury to disregard the remark (R. 131) 
even though the appellant had not requested the ques¬ 
tion and answer to be stricken from the evidence. 

It must be assumed that the jury obeyed the mandate 
of the court and disregarded the remark. 

(Washington & 0. D. Ry. Co. v. Dulany , 53 App. 

D. C. 67.) 
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It is also respectfully submitted that the question on 
cross-examination of the appellant as to his transac¬ 
tions with Lisman Corporation were proper since the 
matter was gone into on direct examination (R. 35). 
Tn addition as stated by the court (R. 43), “It tends 
to test the credibility of the witness”. 

i 

(Assignment of Error 35) 


Cases cited by appellant on the point are irrelevant. 

Counsel for appellees was justified and there was 
no error on the part of the court in permitting the 
cross-examination of the appellant as to any! agree¬ 
ment he had relative to his reimbursement for what 
he had paid for the stock. On direct examination the 
appellant had testified that the stock was worthless 
(R. 39) and that he claims damages for the full amount 
of what he paid. If he had been paid he could not have 
an interest in this suit. Cross-examination is made nec¬ 


essarily broader than direct examination in order that 
the other side may ascertain the entire truth of the 
matter. 


Further, that evidence submitted by appellant 
showed he had demanded settlement from Lisman Cor¬ 


poration and was looking to them to take care of the 
matter and expected a prompt remittance (R. 37, 38). 
The fact is that the agreement between appellant and 
Lisman Corporation was not submitted to the jury 
and the jury had no knowledge of what it contained so 
there was not prejudicial error in permitting Martin 
to answer the question. Incidentally his answer was, 
I do not think the agreement is exactly as counsel has 
asked (R. 45). 


i 
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(Assignments of Error 36, 37.) 

As to the statement to the jury in the argument of 
counsel for appellees that Martin said he was not pay¬ 
ing the cost of the suit it is deemed sufficient to point 
out that there is no assignment of error on the point 
unless it might be inferred to come under assignment 
of error Xo. 32. 

On that point it is respectfully submitted that the 
ruling of the court on a motion to set aside a judgment 
and grant a new trial is a matter of discretion with the 
court and is not reviewablc in an appellate court. 

In the assignment, error is alleged on the ground of 
improper argument to the jury by defendants’ counsel. 
Xo such ground was alleged in the appellant’s motion 
for new trial (R. 13) although in the oral argument 
thereon the matter was fully argued. The trial court 
unquestionably was in the best position to determine 
the question of improper argument to the jury. It had 
heard the evidence, observed the actions, the tone of 
voice and general conduct of counsel and found no rea¬ 
son to grant a new trial, (R. 16). 

(Assignment of Error 32) 

Bill v. U. S., 22 App. D. C. 395, 412. 

Prelean v. U. S., 50 App. D. C., 287, 288. 

In Capital Traction Co. v. Snead , 58 App. D. C. 141, 
this Court stated: 

“The refusal of the trial court of a motion for a 
new trial must amount to an abuse of discretion 
before it is available as an assignment of error.” 








IV. Answer to Other Assignments of Error. 

It is believed that appellees have answered suf¬ 
ficiently under heading I. “The Alleged Knowledge of 
Martin”. Assignments of Error Nos. 1, 2, 3, 4, 5, 6, 
7, 13, 14, 15 and 16, and under heading II “Standard 
of Reasonableness”, Assignments of Error Xos. 8, 9, 
10, 11, 12, 26, 27, 30, 31, 20 and 21, and under heading 
III, Assignments of Error 32, 35, 36 and 37. 

Those Assignments of Error which have not been 
answered will be answered in numerical order here¬ 
after. 

The appellant was not prejudiced by the refusal of 
his prayer No. 5 for the Court fairly instructed the 
jury on the matter as follows: 

“As to the defendants, the Continental Distill¬ 
ers and Importers Corporation and Dan F. Rey¬ 
nolds, they have not appeared at this trial to de¬ 
fend themselves, and in view of the circumstances 
as they appear, I feel bound now to instruct you to 
return a verdict against them for the amount of 
$4050. However, in doing so you will not allow 
my instructions nor vour act in so doing to in anv 
wise prejudice the defendants Harry E. Hull and 
Marion Butler. They are here defending them¬ 
selves against this claim and vour verdict as to 
them shall be dictated bv what vou mav determine 

m m/ 

to be the merits in the case in accordance with the 
instructions which I shall give vou.” 

o v 

(Assignments of Error 17, 18, 19.) 

The court did not err in refusing the plaintiff’s 
prayer Xo. 7, since the part of the Registration State¬ 
ment mentioned in the prayer was not alleged to be 
untrue in plaintiff’s declaration and was not in issue. 

(Assignments of Error 22, 23.) 
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The court did not err in refusing the plaintiff’s 
prayer Xo. 8, since the form of the prayer is bad and 
the jury should be instructed not on the basis of what 
it believes but what it finds from the evidence. In ad¬ 
dition the court fully and intelligently instructed the 
jury so there cannot be prejudicial error in the refusal 
of the prayer. 

(Assignments of Error 24, 25.) 

The court did not err in refusing the plaintiff’s 
prayer Xo. 10, the question set up was not in the case. 
The court correctly instructed the jury in its charge. 
The plaintiff’s case was based on alleged untrue state¬ 
ments in the Registration Statement. 

(Assignments of Error 28, 29.) 

Answering Assignment of Error 33, it is respect¬ 
fully pointed out (R. 131) that a proper objection was 
not made to the statement of counsel for the defen¬ 
dants, that the objection made was not addressed to 
the court and that the appellant was not prejudiced 
since assuming the statement of counsel for defendants 
was not an accurate statement of law, the same was 
corrected by the statement of counsel for plaintiff; that 
counsel for plaintiff did not request a ruling of the' 
court nor did he request an instruction to the jury on 
the point. 

In Gordon v. U. S., 53 App. D. C., 154, 158, 159, this 
court stated: 

4 ‘It is the duty of counsel seasonably to call the 
attention of the"court to any error in impaneling 
the jury, in admitting testimony, or in any other 
proceeding during the trial by which his rights are 
prejudiced, and in case of an adverse ruling to 
note an exception.” 
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As to the merits of the remark of counsel for the de¬ 
fendants, the plaintiff by calling the defendants as his 
witnesses could not impeach them and could not con¬ 
tend that they were unworthy of credit which counsel 
for the plaintiff had attempted to do by referring to 
the defendants as ‘‘scoundrels” in their argument to 
the jury. ! 

Bravo v. Fabel, 132 U. S. 487; 10 Sup. Ct. Rep. 

170. 

Answering Assignment of Error 34, the question 
was proper on cross-examination for it tended to test 
the credibility of the witness, he having testified on 
direct examination of representations of Lisman Cor¬ 
poration and its representatives, that he presumed he 
would not have purchased the stock if the names of the 
defendants were unknown people, that the prospectus 
impressed him and that Lisman Corporation had told 

him some months before the stock was readv for sale 

•/ 

that it would be offering a liquor issue (R. 35, 36). His 
answer in effect was “No”, so he was not prejudiced, 
even assuming there was error in permitting the ques¬ 
tion to be asked. In addition the objection of raising 
an issue or to a third party is untenable since the ap¬ 
pellant brought into the case the “third part}’” in the 
first instance under direct examination of the plaintiff. 

(Assignment of Error 34.) 

t 

Answering Assignment of Error 38, it is respect¬ 
fully pointed out that the witness had testified on 
direct examination that Mr. Reynolds had persuasively 
induced him to agree to serve as a director (R. 63) 
and that the answer to the question (R. 71, 72) was in 
substance the same as had been testified to by the wit- 
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ness on direct examination as to what Mr. Reynolds 
stated (R. 64). There was not therefore prejudicial 
error since the plaintiff had solicited the hearsay evi¬ 
dence in the first instance. 

(Assignment of Error 38) 

Answering Assignment of Error 39, it is pointed out 
that the question of the appraisal was raised by the 
plaintiff in direct examination of the witness (R. 66). 
Further, even though the question might not have been 
proper under cross-examination, the witness could have 
been called back as witness in his own behalf as defen¬ 
dant and such question would be proper in tending to 
prove the defense of the case. In addition, the ques¬ 
tion had practically been answered by the prior testi¬ 
mony of the witness to which no objection was made by 
the plaintiff (R. 72). 

(Assignment of Error 39.) 

The ruling of the court in sustaining the objection to 
the question to witness Baker as to his opinion whether 
the water right included the trough that he looked at 
and if this small stream was the only water right 
owned by the property was obviously correct (R. 87). 
The question called for an opinion as to a matter of 
fact. 

(Assignment of Error 40.) 

Answering Assignment of Error 41, it is respectfully 
pointed out that the plaintiff introduced evidence and 
testimony as to negotiations and controversy with Lis- 
man Corporation on his direct examination (R. 36, 37, 
38). The question was therefore proper on cross-ex¬ 
amination. Further, he introduced the letter stating 
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lie relied on the representations of Lisman Corpora¬ 
tion and its representatives (R. 38). ! 

(Assignment of* Error 41.) 

Answering Assignments of Error 42 and 43, the evi¬ 
dence submitted was proper in showing what the de¬ 
fendants relied on in authorizing as directors the em¬ 
ployment of counsel and further showing that counsel 
who prepared the Registration Statement were com¬ 
petent and expert in that line of professional practice 
(R. 115). Under direct examination defendant Butler, 
as a witness called by the plaintiff, testified as to the 
inducement to employ Steinhardt to prepare the state¬ 
ment and that he was the best man to prepare it (R. 
68, 69). Further, he testified under cross-examination 
that the letter was shown to the directors at the next 
directors’ meeting (R. 73). No objection was made to 
the tetsimonv which in substance stated the contents 
of the letter. There was no prejudicial error there¬ 
fore in admitting the letter. 

(Assignments of Error 42, 43.) 

The court properly refused to admit in evidence the 
minutes of the Continental Distillers and Importers 
Corporation of November 16, 1933. There was no evi¬ 
dence that the minutes had been read and approved 
by the Board of Directors; the minutes were not prop¬ 
erly proven and in addition, one page (5) of the al¬ 
leged minutes read "There being no further business, 
on motion duly made, seconded and carried, the meet¬ 
ing adjourned” with a place for the signatures of the 
president and secretary, but unsigned. The court had 
an opportunity to examine the minutes and heard the 
testimony of the witness and correctly ruled the par¬ 
ticular minutes were not admissible. 
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Answering further the argument of counsel for ap¬ 
pellant, the “cost of the property to Dan F. Reynolds 
$60,000” is not in issue. Neither are the figures of 
“Total sound value $163,944”, “Total purchase price, 
expenses, etc. $339,000.” Further, the fact that the 
minutes showed that 500 shares of stock was author¬ 
ized to be issued to defendant Hull does not prove that 
the stock had been actuallv issued and received by him. 
Contradicting the statement in appellant’s brief, Hull 
testified he received an attendance fee of $20.00 for 
two or three meetings as director and that afterward 
he and Butler raised the question where the money 
came from and refused to take it (R. 113). 

(Assignment of Error 44.) 

Answer to Part VIII of Appellant’s Brief. 

Counsel for appellant states the defense incorrectly 
and then attempts to argue the merits of the case. It 
is respectfully submitted that there is no assignment 
of error supporting the argument. In addition, the 
question of fact was for the jury to decide and if ap¬ 
pellant did not believe there was evidence supporting 
the defenses of the defendants, then he should have 
moved for a directed verdict. The question of whether 
the defendants failed in their defenses was the question 
of fact for the jury and the jury found they had not in 
rendering the verdict in favor of the defendants. It 
is therefore not deemed necessary to discuss the merits 
of the evidence. 

Counsel intimates that the argument supports As¬ 
signment of Error 11, which deals with defendants’ 
prayer No. 5. The objection as stated in the Assign¬ 
ment is that there was no evidence that the defendant 
corporation was possessed of fixed assets in land, build¬ 
ings, machinery and equipment at cost of $125,000, 
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while the prayer relates to the question whether the 

statement was made on the authoritv of an accountant 

J \ 

or appraiser. Thus the objection bears no relation to 
the prayer objected to. The further objection to the 
prayer, namely, that there was no evidence that the de¬ 
fendants had seen the appraisal or relied on it, is not 
relative. The point involved in the instruction was 
that Hull and Butler 4 4 had no reasonable ground to be¬ 
lieve and did not believe that the statements did not 
fairly represent the statements of the accountant or 
appraiser, or were not a fair copy of or extracts from 
the report or valuation of the accountant or ap¬ 
praiser”. It was a further question of fact for the 
jury to determine from the evidence in addition to the 
preceding portion of the prayer relating to whether or 
not the statements were made on the authority of the 
accountant and appraiser. 

The objection of counsel is pure argument. The evi¬ 
dence in the case supports the prayer and briefly is that 
the defendants had not been to the property at the time 
of the effective date of the Registration Statement and 
at the date of signing the same. That the defendant 
corporation had employed competent counsel, namely, 
the law firm of McCumber, Reynolds, Brand & Red¬ 
mond, and Samuel C. Steinhardt to prepare the Regis¬ 
tration Statement. That they were assured it was cor¬ 
rect and contained the certificates of the expert ac¬ 
countant and appraiser both of whom had certified to 
the correctness of their respective reports. The Court’s 
attention is called to the fact that the words “ reason¬ 


able investigation” used in Section 11(c) of the Act 
pertains to Section 11(b), subsections (3) (A) and (3) 
(B) relative to investigation by experts and to such 
part of the Registration Statement not purporting to 
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be made on the authority of an expert instead of to the 
portion of the Act involved, namely, Section 11(b) sub¬ 
section (3) (C), where the words “reasonable investi¬ 
gation” are not used. 

(Assignment of Error 11.) 

The Court’s attention is further called to the fact 
that the plaintiff used the words “reasonable investi¬ 
gation” in his prayer No. 9 and since that portion of 
the Act (Section 11(c)) dealing with “what constitutes 
reasonable investigation” is not applicable to this case, 
the lower court properly refused the prayer. The al¬ 
leged untrue statements in the instant case were pur¬ 
ported to be made on the authority of experts, other 
than the defendants. 

(Assignments of Error 26, 27.) 

CONCLUSION. 

It is respectfully submitted that the Assignments of 
Error are without merit, that such errors, if any, which 
mav have been made bv the court or such mistakes or 
errors, if any, on the part of counsel for defendants in 
his argument to the jury, were not of a prejudicial na¬ 
ture. The court’s general charge to the jury was cor¬ 
rect and proper and covered every proper phase of the 
case. 

The appellant received a fair trial and verdict of the 
jury should not be disturbed. 

Respectfully submitted, 


John S. Meaney, 
Attorney for Appellees. 


















